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Section 9. No book shall, at any time, be taken
from the Library Room to any other place than to
some court room of a Court of Record, State or Fed-
eral, in the City of San Francisco',' or to the Chambers
of a Judge of such Court of Record, and then only upon
the accountable receipt of some person entitled to the
use of the Library. Every such book so taken from
the Library, shall be returned on the same day, and in

default of such return the party taking the same shall
be suspended from all use and privileges of the
Library until the return of the book, or full compensa-
tion is made therefor to the satisfaction of the
Trustees.

Sec. 11. No books shall have the leaves folded
down, or be marked, dog-eared, or otherwise soiled,
defaced or injured. Any party violating this provision,
shall be liable to pay a sum not exceeding the value
of the book, or to replace the volume by a new one, at
the discretion of the Trustees or Executive Commit-
tee, and shall be liable to be suspended from all use
of the Library till any order of the Trustees or Execu-
tive Committee in the premises shall be fully complied
with to the satisfaction of such Trustees or Executive
Committee.
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No. 629

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

MILLS & GIBB,
Appellants,

vs.

W. T. LEWIS and EDWARD W.
FORGY, as Trustee of the Estate

of Fixen & Company, Bankrupt,

Appellees.

TRANSCRIPT OF RECORD.

Appeal from the District Court of the United States,

for the Southern District of California.
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/// the United States OrcwU Court of Appeals, Ninth Circuit.

MILLS & GIBB,

Appellants,

vs.

W. T. LEWIS and EDWARD W.

FORGY, Trustees of the Estate of

Fixen & Company, Bankrupts,

Appellees.

Stipulation with Reference to Printing of Record on Appeal.

It is hereby stipulated by and between the attorneys

of appellants and appellees in the above-entitled matter

that the clerk of the above-entitled Court, upon printing

the record on appeal in said action, may omit from the

printed transcript on appeal the following portions of

the transcript of the record, to wit, the itemized account,

or that portion thereof which appears on pages five to

twenty-seven, inclusive, of the transcript. All of the re-

maining portions of the transcript shall be printed, other

than the pages so as above excepted.

Los Angeles, Cal., August 22, 1900.

WORKS & LEE,

Attorneys for Mills & Gibbs, Appellants.

I. H. JOHNSON.

EDWARD W. FORGY,

Trustee in Person,

Attorneys for Appellees.



2 Mills & Gibb vs.

[Endorsed] : No. 629. United States Circuit Court of

Appeals, Ninth Circuit. Mills & Gibb, vs. W. T. Lewis

and E. W. Forgy, Trustees of Estate of Fixen & Co.,

Bankrupts. Stipulation as to printing record. Filed

August 27, 1900. F. D. Monckton, Clerk. Works &

Lee, Rooms 420 to 425, Henne Building, Los Angeles,

Cal. Solicitors for Appellants, Mills & Gibb.

In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & COMPANY,
Bankrupts.

\Y. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

Appellees,

vs.

MILLS & GIBBaS',

Appellants.

\

/

Order Enlarging and Extending Time to Docket the

Cause and File the Record with the Clerk of the Cir-

cuit Court of Appeals.

Order Extending Time to Docket Cause.

Good cause being shown therefor by and on behalf of

Mills & Gibb*, the appellants in the above-entitled

cause

—
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It is ordered that the time within which the appellants

Mills & Gibb.s in the above-entitled matter may docket

the cause and tile the record thereof with the clerk of

the United States Circuit Court of Appeals for the Ninth

circuit, be, and the same is hereby, enlarged and ex-

tended for the period of thirty days from and after this

date, and that said appellants may, within thirty days

from this date, docket the cause on their said appeal and

file the record thereof with the clerk of the United

States Circuit Court of Appeals in and for the Ninth Cir-

cuit. 1

I

'

Done this 30th day of July, 1900.

ROSS,

/ Circuit Judge.

[Endorsed] : No. 029. U. S. Circuit Court of Appeals,

Ninth Circuit. In re Fixen & Co., Bankrupts. W. T.

Lewis et al., Appellees vs. Mills & Gibbs, Appellants.

Order enlarging time to docket case and file record on

appeal. Received copy of the within order July 30, 1900.

J. II. Johnson, Edward W. Forgy, Attorneys for appel-

lees. Filed July 31, 1900. F. D. Monckton, Clerk.

Works & Lee, Rooms 420 to 425, Ilenne Building, Los

Angeles, Cal., Solicitors for Appellants, Mills & Gibbs.
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Citation.

UNITED STATES OF AMERICA—ss.

To W. T. Lewis and Edward W. Forgy, as trustee of the

estate of Fixen & Company, Bankrupt, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the Ninth

Circuit, to be held at the city of San Francisco, in the

State of California, on the 1st day of August, A. D., 1900,

pursuant to an order allowing an appeal made at the

January, 1900, term of the United 'States District Court

for the Southern District of California, to wit, on the 3rd

day of July, A. D. 1900, from the order and judgment

heretofore made in said term of said District Court, to

wit, on the twenty-second day of June, A. D. 1900, where-

in the referee held that the said Mills & Gibbs had re-

ceived a preference in the sum of two hundred eighty-

eight and 00-100 dollars, and ordered that unless said

Mills & Gibbs should surrender said preference so re-

ceived within thirty days from said date, that said claim

should be disallowed for any amount, to show cause, if

any there be, why said order made on the 22d day of

June, 1900, in said District Court, that Mills & Gibbs sur-

render said preference as aforesaid and in said order al-

lowing said appeal mentioned, should not be corrected,

and speedy justice should not be done to the parties in

that behalf.

Witness, the Honorable OLIN WELLBORN, United

States District Judge for the Southern District of Cali-
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fornia, this 7th day of July, A. D. 1900, ami of the Inde-

pendence of the United States, the one hundred and

twenty-fifth.

OLIN WELLBORN,
Judge.

Service of the within citation this 11th day of July,

1000, is hereby acknowledged.

J. H. JOHNSON,
Solicitor for W. T. Lewis, and Trustee.

EDWARD W. FORGY,
Trustee of Fixen & Co., in person.

[Endorsed]
: In the United States Circuit Court of Ap-

peals for the Ninth Circuit. In the Matter of Fixen &
Company, Bankrupts. W. T. Lewis and Edward W.
Porgy, Trustee of the Estate of Fixen & Company, Bank-

rupt, vs. Mills & (libb-v. Citation. Filed July 11th,

11)00, at 45 min. past 4 o'clock, P. M. E. H. Owen, Clerk,

by Chas. N. Williams, Deputy Clerk.

hi the District Court of the tailed States, for the Southern

District of California.

IN BANKRUPTCY.

In I he Matter of FIXEN & CO., )

Bankrupts.
^

Stipulation to Attach Itemized Account to Claim of Mills &

Gibb.

It is hereby stipulated by and between the creditor of

said bankrupts, Mills & Gibbs, and the trustee in bank-
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ruptcy, and also objecting creditor, W. T. Lewis, as fol-

lows, to wit:

I.
i

That there may be attached by Mills & Gibbs to their

claim against said estate, now on file with William D.

Stephens, referee, an itemized account showing the par-

ticular items of the account stated in the statement now

annexed to said claim.

II.

That on the 3rd day of May, 1899, the said Mills &

Gibbs sold and delivered to the said Fixen & Co., goods,

wares and merchandise to the amount and of the value

of three hundred forty-six and 57-100 dollars ($316.57),

as shown by said itemized account;

That on the 3rd day of May, 1899, the said Mills, and

Gibus also sold and delivered to the said Fixen & Co.,

goods, wares and merchandise to the amount and of the

value of ten dollars ($10.00), as shown by said itemized

account;

That on the 3rd day of May, 1899, the said Mills &
Gibbs also sold and delivered to the said Fixen & Co.,

goods, wares and merchandise to the amount and of the

value of seventy-five and 85-100 dollars ($75.85), as shown
by said itemized account;

That on the 10th day of May, 1899, the said Mills &
Gibb.v sold and delivered to the said Fixen & Co., goods,

wares and merchandise to the amount and of the value

<>f three hundred twenty-two and 96-100 dollars ($322.96),

as shown by said itemized account;
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That said items so sold and delivered as aforesaid

amount in the aggregate to seven hundred fifty-five and

38-100 dollars ($755.38).

III.

That in the ordinary and usual course of business, on

the 29th day of May, L899, there was received by Mills &

Gibbs from Fixen & Co., the sum of two hundred eighty-

eight and 66-100 dollars ($288.66), to be, and which was,

applied as a credit upon the account of the said Fixen &

Co. with the said Mills & Gib'bs and upon said da/te said

Fixen & Co. was insolvent, but said fact of insolvency

was unknown to claimants Mills & Gibbs.

IV.

That this stipulation may also be attached to the said

claim of Mills & Gibb-s- on file before said referee, and

become a part of said file for consideration on the contest

of said claim now pending before the said referee.

Los Angeles, Cal., June 9, 1900.

WORKS & LEE,

Attorneys for Mills & Gibbs.

I. H. JOHNSON,

Attorney for Claimant W. T. Lewis.

I. n. JOHNSON,

Attorney for Trustee.

[Endorsed]: Original. In the Superior Court of the

State of California in and for the County of Los Angeles.

In the Matter of Fixen & Co.. Bankrupts. Stipulation.

Works & Lee, Rooms 420 to 12r> Hemic Building, Los

Angeles, Cal., Attorneys for Mills & Gibbs.



8 Mills & Gibb vs.

Statement of Account of Mills & Gibb.

Folio 713.

Broadway & Grand St., New York, Sept., 1, 1899.

Mess. Fixen & Co., Los Angeles, Oal., To Mills & Gibb,

Dr.

Terms, 30d's.

1899.

Men. 13. To Mdse as May 12 517.67

May 3. To Mdse July 2 346.37

May 3. To Mdse July 2 10.00

May 10. To Mdse July 9 322.96

1,197.00

Or.

Men. 14. By Mdse 5.26

May 8. By Mdse 6.67

June 12. By Mdse 22.63 34.56

1,162.44

May 3. To Mdse. as July 2, net 30 d's 75.85

1,238.29

Chge

June

" 13

June 5. By cash and discount on acct. 100.00

$1,138.29

BAGGOTT & BYALL,
No. 809 Broadway, New York.
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/// the District Court of the United States, for the Southern

hist rid of California.

IN BANKRUPTCY.

In the Matter of FIXEN & CO., i

Bankrupts. \

Affidavit of Wm. T. Evans.

(Claim of Mills & Gibb.)

United States of America, i

\ ss.

District of New York.
}

At New York, in said Southern District of New York,

on the fourth day of Septem oer, A. D. 1899, came Wil-

liam T. Evans, of New York, in the county of New York,

in said Southern District of New York and made oath

and says that he is one of the firm of Mills and Gibb con-

sisting of himself and Philo L. Mills and John Gibb of

New York City, in the county of New York and State of

New York that the said Fixen & Company, the persons

against whom a petition for adjudication of bankruptcy

has been filed, was at and before the filing of said peti-

tion, and still is, justly and truly indebted to this depo-

nent's said firm in the sum of eleven hundred thirty-eight

and 29-100 ($1,138.29) dollars; that the said debt exists

upon an open account of which a statement is hereto an-

nexed; that the consideration of said debt is as follows:

Goods, wares and merchandise sold and delivered to said

Fixen & Co.; that the said debt was due on July 13th,
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1899; that uo note has been received for the said debt nor

any judgment rendered thereon except as aforesaid; that

no part of the said debt has been paid; that there are no

setoffs or counterclaims to the same; and that deponent

has not nor has his said firm nor has any person by their

order or to this deponent's knowledge or belief for their

use had or received any manner of security for said debt

whatever.

WILLIAM T. EVANS,

Creditor.

Subscribed and sworn to before me this fourth day of

September, A. D. 1899.

[Seal] EMIL F. GRIESMEK,

Notary Public for Kings Go.

Certificate filed in New York Co.

[Endorsed]: In the District Court of the United

Stales, Southern District of California. In the Matter

of Fixen & Company, Bankrupt. Claim of Mills and Gibb,

$1 ,138.29. Works & Lee, attorney for claimants. Rooms

420 to 425 Henne Building, Los Angeles, Cal. Filed Oct.

18th, 1899, 2.25 min. Wm. D. Stephens, referee.
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In the District Court of the United States, for the Southern

District of California.

In the Matter of FIX EX & CO.,
y

Bankrupt.
^

Objections of W. T. Lewis to the Claim of Mills & Gibb.

To the Honorable Win. D. Stephens, Referee.

Oomes now W. T. Lewis, a creditor herein, and objects

to the allowance and approval of the claim of Mills &
Gibb filed herein on the 18th day of October, 1899, for the

sum of $1,138.29, on the following grounds, to wit:

That said Fixen & Co., while insolvent and within four

months of the filing of the petition herein against said

Fixen & Co. transferred property, to wit, by a payment

of money to the said Mills & Gibb the effect of the en-

forcement of which transfer and payment will be to en-

able the said creditor, Mills & Gibb, to obtain a greater

percentage of their debt than this creditor and other

creditors of the same class, to wit, uusecured creditors.

That the property and money so transferred and paid

was the sum of $288.(50 transferred and paid to said Mills

& Gibb on the 29th day of May, 1899. That the said

transfer and payment constituted a preference under sec.

00. subs, a and b of the Bankrupt Act, and that said

creditor has not surrendered the said preference.

Wherefore your petitioner prays that the claim of

said Mills & Gibb bo not allowed or approved until the
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said Mills & Gibb shall nrst surrender the said prefer-

ence and that a time be fixed and notice given to the said

creditor Mills & Gibb for the hearing and consideration

of these objections.

|
I. H. JOHNSON,

Attorney for Claimant W. T. Lewis.

S(tate of California, )
yss.

County of Los Angeles.
J

W. T. Lewis, being duly sworn, deposes and says that

he is the claimant named in the objections to the claim

of Mills & Gibb in the above-entitled matter and has read

the foregoing objections. That he knows the contents

thereof and that the same is true of own knowl-

edge, except as to those matters therein stated upon in-

formation or belief, and as to those matters he believes

it to be true.

W. T. LEWIS.

Subscribed and sworn to before me this 19th day of

October, 1899.

[Seal] H. S. ROLLINS,

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed]: In the Superior Court of the County of

Los Angeles, State of California. In the Matter of

Fixen & Co., Bankrupt, defendant. Objections to claim

of Mills & Gibb by W. T. Lewis. Service of the within

petition is hereby admitted this day of Oct. 19,

1899. Works & Lee, attorneys for claimant, Mills &
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Gi'Ub. I. H. Johnson, rooms 82-83 Bryson Block, tele-

phone Main 1543, Los Angeles Cal., attorney for .

Filed Oct. 19th, 1899, 11.37 A. M. Wm. D. Stephens,

referee.

hi the District Court of the United stales, Southern District

of California.

In the Matter of FIXEN £ CO.,{

Bankrupt.
)

Trustee's Objection to Preferred Claims.

Now eomes Edward W. Forgy, trustee of said estate,

and objects to the claims, and each of them, filed by the

claimants hereinafter named because:

Said bankrupt has given a preference to said claim-

ants, and each of said claimants has received a prefer-

ence, while said bankrupt was insolvent, and within four

months of the filing of the petition herein, in particular

as follows: Said bankrupt made, and said claimants

each received, a payment upon account of their several

claims at the respective dates and in the respective

amounts as follows, to wit:

Name of Claimant. Date of Preference. Amount of Preference.

Ban Claire Linen Co. May 31, 1899 $154.37

Mills & Gibb May 29, 1S!K> 2S8.66

IVrcival B. Palmer July, 1891) 100.00

Bnrnham, Hannah,

M linger .S: Co. May 13, 1899 :r>0.39
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That there are numerous claimants in said matter who

have not received any such payment, or any payment

whatever upon their several claims, and that the en-

forcement of the above-mentioned transfers and pay-

ments will have effect to enable each of the said claim-

ants to obtain a greater percentage of his claim than

other creditors of the same class, to wit, unsecured cred-

itors. That said claimants have not, and none of them

has, surrendered, or offered to surrender, said prefer-

ence so received, or any part thereof.

Wherefore, said trustee prays that the several claims

of the above-named claimants be disallowed.

EDWARD W. FORGY,

Trustee of the Estate of Fixen & Co., Bankrupt.

State of California, /
> ss.

County of Los Angeles.
)

Edward W. Forgy, being duly sworn, deposes and says

that he is the trustee in the matter of Fixen & Co.,

bankrupt, in the above-entitled objections to claims, and

has read the foregoing objections. That he knows the

contents thereof and that the same is true of his own

knowledge, except as to those matters therein stated to

be upon information and belief, and as to such matters

he believes it to be true.

EDWARD W. FORGY.

Subscribed and sworn to before me this 2d day of

June, 1900.
;

WM. D. STEPHENS,

Referee.
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[Endorsed] : In the District Court, of the United

States, Soul hern District of California. In the Matter

of Fixen & Co., Bankrupt. Trustee's objections to pre-

ferred claims. Edward W. Forgy, trustee, 80 and 81

Bryson Block, Los Angeles, Cal. Filed June 2d, 1900,

3:30 P. M. Win. D. Stephens, referee.

In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & CO., )

Bankrupt.
)

Order on Claim of Mills & Gibbs.

The claim of Mills & Gibbs for $1,138.29, and the ob-

jections thereto, having come on for hearing on this

June 22, 1900, and it appearing to the satisfaction of the

referee that said Mills & Gifofbs have received a prefer-

ence in the sum of $288.66, it is ordered that unless said

Mills & Gibbs shall surrender said preference so received,

within thirty (30) days from this date, that the said

claim be disallowed for any amount, and that if they

shall (Meet to surrender said amount, and shall surrender

said amount, within said period, that said claim be al-

lowed for the amount therein claimed, to wit, $1,138.29,

and also for the additional amount of $288.66.

Dated June 22, 1900.

WM. D. STEPHENS,

Referee in Bankruptcy.



16 Mills d Gibb vs.

I, William D. Stephens, referee in bankruptcy, having

charge of the above-entitled matter of Fixen & Co., bank-

rupt, do hereby certify that t1 foregoing order is a true

copy of the order on the claim of Mills & Gibbs made

by me in the said matter on the 22d day of June, 1900,

as the same appears upon the record of my proceedings

in said matter.

In witness whereof, I hereunto set my hand this the

30th day of June, 1900.

WM. D. STEPHENS,

Referee in Bankruptcy.

[Endorsed]: No. 1282. In the District Court of the

United States, in and for the Southern District of Cali-

fornia. In the Matter of Fixen & Co., Bankrupt. Cer-

tified copy of order on claim of Mills & Gibbs. 25c. Filed

July 2, 1900, at 55 min. past 3 o'clock P. M. E. H. Owen,

clerk. By Chas. N. Williams, deputy clerk.
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>

In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & COMPANY,
Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBB&.

Petition for Appeal and Order Allowing the Same.

The above-named creditors and claimants, Mills &

Gibbs, conceiving themselves aggrieved by the order and

judgment entered on the 22nd day of June, 1900, in the

above-entitled proceeding, holding that the said Mills &

Gibbs had received a preference in the sum of two hun-

dred eighty-eight and 66-100 dollars ($288.66), and order-

in^ that unless said Mills & Gibbs should surrender said

preference so received, within thirty days from said

date, that said claim be disallowed for any amount, do

hereby appeal from said order and judgment to the

United States Circuit Court of Appeals of the Ninth Cir-

cuit, and from the whole thereof, and pray that this, their
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appeal, may be allowed, and that the transcript of the

record and proceedings? and papers on which said order

and judgment were made, duly authenticated, may be

sent to the United States Circuit Court of Appeals, Ninth

Circuit.

Dated July 2, 1900.

WORKS & LEE,

Attorneys for Mills & Gibbs, Creditors and Claimants,

Rooms 420 to 425 Henne Building, Los Angeles, Cal.

And now, to wit, on the 2nd day of July, 1900, it is or-

dered that the appeal be allowed as prayed for.

OLIN WELLBORN,

Judge.

[Endorsed]: No. 1282. U. S. District Court, Ninth

Circuit, Southern District of California. In re Fixen

& Co., Bankrupt, Petition for appeal and order allow-

ing same. Works & Lee, rooms 420 to 425 Henne Build-

ing, Los Angeles, Cal., Solicitors for Mills & Gibb.

Filed July 2, 1900, at 55 min. past 3 o'clock, P. M. E. H.

Owen, clerk. By Chas. N. Williams, deputy clerk.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

In the Matter of FIXEN & COM-

PANY,

! Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBBS.

Assignment of Errors.

Now come the above-named appellants, Mills & Gibbs,

by John D. Works and Bradner W. Lee, their attorneys,

and say that in the record and proceedings in the above-

entitled matter there is manifest error in this:

I.

The District Court of the United States, Southern Dis-

trict of California, erred in holding and deciding that

said Mills & G'ibbs have received a preference in the

sum of two hundred eighty-eight and 66-100 dollars

($288.66).
i t I I I [ II IJJiQ



20 Mills & Gibb vs.

1 II.

The said Court erred in holding and deciding that un-

less said Mills & Gibbs should surrender said preference

so received within thirty days from the date of said

order, said claim should be disallowed for any amount.

III.

Said Court erred in holding and deciding that if said

Mills & Gibb.s should elect to surrender said amount and

should surrender said amount within said period, that

said claim be allowed for the amount therein claimed,

to wit, one thousand one hundred thirty-eight and 29-

100 dollars ($1,138.2©).

IV.

Said Court erred in holding and deciding that said

Mills & Gi'bbs be required to return the sum of two hun-

dred eighty-eight and 66-100 dollars ($288.66), or any

other sum of money, as a condition precedent to the al-

lowance of their claim in the sum of one thousand one

hundred thirty-eight and 29-100 dollars ($1,138.29).

V.

Said Court erred iu not holding and deciding that the

said claim of Mills & Gibb.v should have been allowed as

the same was presented in the sum of one thousand one

hundred thirty-eight and 29-1.00 dollars ($1,138.29).
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VI.

Said Court erred in disallowing the said claim of Mills

& Gibbs against said bankrupts.

Wherefore, said Mills & Gifobs, creditors of said bank-

rupts, pray that said order and judgment of said District

Court of the United States for the Southern District of

California entered in said matter be reversed; that said

matter be remanded, and that said Court be ordered and

directed to enter a judgment allowing the said claim in

the sum of one thousand one hundred thirty-eight and

29-100 dollars ($1,138.29), as the same was originally pre-

sented.

JOHN D. WORKS,

BRADNER W. LEE,

Solicitors for Appellants, Mills & G'ibbs, Rooms 420-

425 Henne Building, Los Angeles, Cal.

[Endorsed]: No. 1282. U. S. District Court, Ninth

Circuit, Southern District of California. In re Fixen &

Co., Bankrupts. Assignment of errors. Works & Leo,

rooms 420 to 425 Henne Building, Los Angeles, Cal.,

solicitors for Mills & Gibb. Filed July 2, 1900, at 55 min.

past 3 o'clock, P. M. E. II. Owen, clerk. By Chas. N.

Williams, deputy clerk.
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In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & COM-

PANY,
Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBBtf.

Stipulation as to Amount of Appeal Bond.

It is stipulated by and between WT
. T. Lewis and Ed-

ward W. Forgy, as trustee of the estate of Fixen & Com-

pany, Bankrupts, and Mills & Gibbs, claimants, that the

Court may fix the penalty of the appeal bond upon the

appeal about to be taken by Mills & Gibbs, from the deci-

sion of the referee, in the sum of two hundred dollars

($200.00), and may accept a bond with such two hundred

dollars C$200.00) penalty.

Los Angeles, Cal., July 2, 1900.

I. H. JOHNSON,

Attorney for W. T. Lewis and Edward W. Forgy, trustee.

WORKS & LEE,

Attorneys for Mills & Gibbs.
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[Endorsed] : No. 12S2. U. S. District Court, Southern

District of California. In the Matter of Fixen & Co.,

Bankrupts, Lewis & Forgy vs. Mills and Gibbs. Stipu-

lation as to appeal bond. Works & Lee, rooms 420 to

425, Henne Building, Los Angeles, Cal., solicitors for

Mills & Gibbv. Filed July 2, 1000 at 55 min. past 3

o'clock, P. M. E. H. Owen, clerk. By Chas.N. Wil

liams, deputy clerk.

In the District Court of the United States, Southern District

of California.

in the Matter of FIXEN & COM-

PANY,
Bankrupts.

AY. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBBS.

Bond on Appeal.

Know all men by these presents, that we, Mills &
Gibba, and John E. Marble of the city of Los Angeles,

county of Los Angeles, State of California, are held and

firmly bound unto the above-named W. T. Lewis and

Edward W. Forgy, as trustee of the estate of Fixen &

Company, Bankrupts, in the sum of two hundred dollars
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(1200.00) to be paid to thein, for the payment of which

well and truly to be made we bind ourselves, and our

and each of our heirs and administrators, jointly and sev-

erally, firmly by these presents.

Sealed with our seals and dated this 2d day of July,

1900.

Whereas the above-named Mills & Gibbs have prose-

cuted an appeal to the United States Circuit Court of

Appeals, Ninth Circuit, to reverse the order and judg-

ment rendered in the above-entitled proceeding, 'by Wil-

liam D. Stephens, referee in bankruptcy, in the District

Court of the United States for the Southern District of

California, disallowing the claim of the said Mills &

Gibbs against said bankrupts;

Now, therefore, the condition of this obligation is

such that if the above-named Mills & Gibbs shall prose-

cute said appeal to effect, and answer all damages and

costs if they fail to make said appeal good, then this obli-

gation shall be void; otherwise, the same shall be and

remain in full force and virtue.

MILLS & GIBBS.

By WORKS & LEE, !

Their Attorneys.

JOHN E. MARBLE. [Seal]

Sealed and delivered, dated and acknowledged this

2d day of July, 1900, before me.

[Seal] H. B. ALEXANDER,

Notary Public in and for the County of Los Angeles,

State of California.
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Slate of California, )

> ss.

County of Los Angeles.
)

John E. Marble, whose name is subscribed to the fore-

going- undertaking on appeal, being duly sworn, says

that he is a resident and freeholder of the city of Los

Angeles, county of Los Angeles, State of California,

U. S. A., and is worth the sum in said undertaking speci-

fied as the penalty thereof, over and above his just debts

and liabilities, exclusive of property exempt from execu-

tion.

JOHN E. MARBLE.

Subscribed and sworn to before me this 2d day of

July, 1900.

[Seal] H. B. ALEXANDER,

Notary Public in and for the County of Los Angeles,

State of California.

The foregoing undertaking is hereby approved.

OLIN WELLBORN,
Judge.

[Endorsed]: No. 1282. U. S. District Court, Ninth

Circuit, Southern District of California. In re Fixen &
Co., Bankrupt. Bond of Mills & Gibb on appeal and or-

der of approval. Works & Lee, rooms 420 to 425, Ilenne

Building, Los Angeles, Cal., solicitors for Mills & (libb.

Filed July 2, 1900, at 55 min. past 3 o'clock, P. M. E. 11.

Owen, clerk. By Chas. N. Williams, deputy clerk.
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In the District Court of the United States, for the Southern

District of California.

In the Matter of FIXEN & COM-

PANY,
Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

vs.

MILLS & GIBBS.

Order Allowing Appeal.

On motion of Works & Lee, of counsel for said cred-

itor and claimant. Mills & Gibbs it is ordered that the

appeal of the said creditor, Mills & Gibbs, from the order

and judgment wherein the referee held that the said

Mills & Gibbs had received a preference in the sum of

two hundred eighty-eight and 66-100 dollars ($288.66),

and ordered that unless said Mills & Gibbs should sur-

render said preference so received within thirty days

from the date thereof, that said claim should 'be disal-

lowed for any amount, made and entered on the 22d day

of June, 1900, in the above-entitled proceeding, to the

United States Circuit Court of Appeals for the Ninth Cir-
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cnil, be and the same is hereby allowed,.and that a tran-

script of the record and proceedings and papers upon

which said order and judgment was made, duly acknowl-

edged, be sent to the said United States Circuit Court of

Appeals for the Ninth Circuit.

It is further ordered that the bond on appeal in the

sum of two hundred dollars ($200.00) tendered by said

creditor, Mills & Gibbs, be and the same is hereby ap-

proved.

July 2, 1900.

OLIN WELLBORN,

Judge.

[Endorsed]: Original. No. 1282. U. S. District

Court, Ninth Circuit, Southern District of California.

In the Matter of Fixen & Company, Bankrupt. W. T.

Lewis & E. W. Forgy vs. Mills & Gibbs. Order allowing

appeal. Works & Lee, rooms 420 to 425, Henne Building,

Los Angeles, Cal., solicitors for claimant Mills & Gibbs.

Filed July 2, 1900, at 55 min. past 3 o'clock, P. M. E. H.

Owen, clerk. By Chas. N. Williams, deputy clerk.
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UNITED STATES OF AMERICA.

District Court of the United States, Ninth Circuit, Southern

District of California.

In re Bankruptcy of FIXEN & CO. \

E. \V. FORGY, Trustee, & W. T.

LEWIS,

Appellees,

vs.

Clerk's Office.

'No. 1282.

MILLS & GIBB,

Appellant. /

Praecipe in re Appeal of Mills & Gibb.

To the Clerk of said Court:

Sir: The following are the parts of the record which

in the opinion of the appellant should 'be transmitted to

the United States Circuit Court of Appeals, Ninth Cir-

cuit, viz:

1. Claim of Mills & Gibb now on file with referee.

2. Stipulation attached to said claim.

3. Objections to claim by W. T. Lewis, and also by

E. W. Forgy, trustee.

4. Order of referee on contest of claim.

5. Petition for appeal and order allowing attached

thereto.

6. Assignment of errors.
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7. Bond on appeal and approval of same.

8. Order allowing appeal.

WORKS & LEE,

Attorneys for Mills & Gibb.

I concur in the above.

I. H. JOHNSON,
Attorney for W. T. Lewis and for E. W. Forgy, Trustee,

and E. W. Forgy, Trustee in Person.

[Endorsed!: No. 1282. U. S. District Court, Ninth

Circuit, Southern District of California. In re Fixen &

Co., Bankrupts. Praecipe for record on appeal Mills &

Gibb appeal to Circuit Court of Appeals. Filed July 5,

1900, at 30 min. past 2 o'clock P. M. E. H. Owen, clerk.

By Chas. N. Williams, deputy clerk.

In the District Court of the United States of America for the

Southern District of California.

In the Matter of FIXEN & COM-

PANY,
t

Bankrupts.

W. T. LEWIS and EDWARD W.

FORGY, Trustee of the Estate of

Fixen & Company, Bankrupt,

No. 1282.

vs.

MILLS & GIBB.

Clerk's Certificate to Transcript.

I. E. H. Owen, clerk of the District Court of the United

States, in and for the Southern District of California, do
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hereby certify tlie foregoing forty-nine typewritten

pages, numbered from 1 to 49, inclusive, and comprised

in one volume, to be a full, true, and correct copy of the

following records, pleadings, and papers in the above-

entitled cause, to wit: Claim of Mills & Gibb; objections

to claim of Mills & Gibb by W. T. Lewis; trustee's objec-

tions to preferred claims; order of referee on claim of

Mills & Gibb; petition for appeal and order allowing

same; assignment of errors; stipulation as to appeal

bond; bond of Mills & Gibb on appeal and order of ap-

proval of same; order allowing appeal; and praecipe for

record on appeal; and that, pursuant to the stipulation of

the attorneys for the parties, the same together consti-

tute the transcript on appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, in said cause. I

do further certify that the cost of the foregoing record is

$22.55, and that the amount thereof has been paid me by

Works & Lee, attorneys for appellants in said cause.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said District Court of the United

States, for the Southern District of California, this 21st

day of July, in the year of our Lord one thousand nine

hundred, and of the Independence of the United States

the one hundred and twenty-fifth.

[Seal] E. H. OWEN,
Clerk of the District Court of the United States of Amer-

ica for the Southern District of California.

[Ten Cent U. S. Int. Rev. Stamp. Canceled.]
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[Endorsed]: No. 629. In the United' States Circuit

Court of Appeals for the Ninth Circuit Mills & Gib'b,

Appellants, vs. W. T. Lewis and Edward W. Forgy, as

Trustee of the Estate of Fixen & Company, Bankrupt, Ap-

pellees. Transcript of Record. Appeal from the District

Court of the United States for the Southern District of

California.

Filed August 27, 1900.

F. D. MONCKTON,

Clerk.
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IN THE

United States Circuit Court oi Appeals

FOR THE NINTH CIRCUIT

Mills & Gibb,

Appellants,

vs.

W. T. Lewis, and Edward W, Forgy, \
Brief of Appellants.

as Trustee of the Estate of Fixen

& Co., Bankrupt,

Appellees.

STATEMENT OF CASE.

This is a creditors' appeal from an order made in the United

States District Court, Southern District of California, by a

Referee in Bankruptcy, disallowing the claim of appellant as

a creditor of Fixen & Co. theretofore adjudicated bankrupts.

By the order appealed from, it was adjudicated that a payment

on account made by the bankrupt to the appellant creditor in

the usual course of business, within four months of the filing

of the petition upon which Fixen & Co. were adjudicated bank-

rupt, was a preference under Section no. Subdivisions "A"

and "B" of the Bankrupt Act, and that such payment or pref-

erence must be surrendered within thirty days, or the claim be

disallowed.

Fixen & Co. were adjudicated bankrupts upon the petition

of creditors.
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Mills & Gibb, appellants here, we're creditors of the bank-

rupt, and presented their claim to the referee for allowance to

the amount of $1138.29.

Transcript pages 8 to 10.

On May 3rd and ioth, 1899, and within four months of

the filing of the petition, merchandise was sold and delivered

to the bankrupt by the appellant, aggregating $755.38 of the

amount so claimed. During the same four months' period

and in the same month, May 29, 1899, in the ordinary and

usual course of business, a payment was made on account by

the bankrupt to appellants of $288.66. Upon the date of

this payment, the bankrupt was insolvent, but the fact of such

insolvency was unknown to appellant.

Stipulation, Tr. pages 6 and 7.

Objections were made to the claim by appellees, one of whom

is a creditor of the bankrupt, and the other trustee of the

bankrupt's estate. The ground of the objections was that the

payment on account of $288.66 by the bankrupt within the

four months' period constituted a preference and that the

claim of appellant should not be allowed or approved until

appellants first surrendered the amount so paid and received.

Transcript pages 11 to 15.

Upon the hearing, the referee sustained the objections,

holding that the payment on account by the bankrupt within

the four months' period was a preference, and requiring

appellant to surrender the item of $288.66 within thirty days,

as a condition precedent to the allowance of their claim,

otherwise the claim would be disallowed.

Transcript page 15.

From this order an appeal was allowed and perfected.

Transcript pages 17 to 28.

Errors were assigned and appear.

Transcript pages 19 to 22.
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SPECIFICATIONS OF ERRORS.

Appellants rely upon each of the errors assigned and appear-

ing in the transcript. Although there are six different assign-

ments, vet they go substantially to the same point, namely,

that it was error to hold and decide that the payment on account

of the item of $288.66 was a preference, and that the creditors

should be required to surrender the money so paid as a condi-

tion precedent to the allowance of their claim. The court also

erred in not holding- and deciding- that the claim as presented

hv appellants should have heen allowed for its full amount of

$1138.29.

ARGUMENT.
It may he claimed hv appellees, as it was before the referee,

in the argument of this case, that the question here presented

was practically decided by this court adversely to our contention

in re Fixen & Co., Forgy vs. Field, et al, decided May 21.

1900, and reported in Federal Reporter Vol. 102, page 2()^.

In this, however, we think counsel are mistaken. The precise

point sought to be maintained here was not presented, dis-

cussed or decided in Forgy vs. Field. In that case the only

question presented or decided was the following, viz : "A

payment of money on account in the ordinary course of busi-

uess is a transfer of property, and if made while the debtor is

insolvent and within four months before he becomes bank-

rupt, constitutes a preference within the meaning of Bank-

rupt Act, 1898, Sec. 60." But that is not the question in the

case at bar, nor is it in any way involved.

'Phe precise and only point presented for decision in this case

i-> whether or nut, when a creditor receives a payment of money

on accounl in the ordinary course of business, while the debtor

is insolvent, within four months before he heroines bankrupt,

and when, during the same four months period, the creditor

has sold and delivered to the debtor eroods, wares and merchan-
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dise, there should be allowed to the creditor as a set-off, the

value of the goods thus sold, an accounting taken of the

debit and credit items during this period, and if it appear that

the goods sold and delivered, by which the value of the estate

of the bankrupt is increased in a sum equal to or in excess of

the preferential payment or credit, the payment so made should

be required to lie surrendered, or deemed to be preferential.

In this case it will he seen by reference to the statement

of facts, and the record, that appellants as creditors received

from the insolvent, during the four month period, $288.66,

paid on account in the ordinary and usual course of business,

while during the same period, and in the same month of the

period, they sold and delivered to the insolvent, merchandise

to the amount and value of $75538, so that the estate of the

bankrupt was enriched and increased by the transaction in

the sum of $466.72, the excess of the value of the goods

delivered over the money paid on account, consequently there

was no preference, and the decision appealed from was erro-

neous.

It has been held by the courts, and re-asserted by this Court,

in Forgy v. Field, supra, that "the fundamental principle of

the act is a real and effectual equality in the distribution of

the bankrupt estate. * * * In the disposition of property

among creditors, equality is equity. * * * To accomplish

this purpose of the Statute, the Court exercises its equitable

jurisdiction in dealing with preferences."

In the case at bar, appellants can not be said to have "re-

ceived an undue portion of the estate." Far from it. During

the four month period, they increased the value of the estate

of the bankrupt by additions to it to the extent of $755.38,

the value of the goods then delivered, and in the distribution

of these particular assets all the other creditors share, so that

in receiving the payment of $288.66, the estate was not
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depleted, but .$401). 72 was still left 011 band for the benefit of

all the creditors. Now, if the equitable rules above announced

be applied, there could be no other way which would be fair,

just and equitable, than to offset the value of the goods deliv-

ered within the four month period against the moneys paid

during- the same period.

The precise point involved in this case has been decided in

the United States District Court, Northern District of Illinois,

in re Patrick F. Ryan, bankrupt, decided May 23, 1900, opinion

by Referee Sidney Corning Eastman, and reported in Chicago

Legal News, Vol. XXXII, No. 40, page 331. While this

decision would not be authority in this court, nor is it cited

for that purpose, yet the reasons given for the conclusions

reached are so clearly stated and cover the questions involved

here so completely, that we take the liberty to quote the opinion

in full. It is as follows:

—

"U. S. District Court, N. D. of Illinois. In the matter of

Patrick F. Ryan, bankrupt, in bankruptcy. Opinion by

Sidney Corning Eastman, Referee.

The matter of the objections to many of the claims hereto-

fore hied having come on to be heard, and my instructions

having been asked by the counsel as to the manner of allowing

credits on claims which have been objected to on the ground

of preferential payments having been received during the

four months preceding the bankruptcy, 1 have answered the

inquiry and make my ruling in accordance with the Follow-

ing :

Since the decision of the case of Columbus v. Wbrden by

the Seventh Circuit Court of Appeals, 3 A. B. R., page 634,

many objections have been hied to claims wherein the claim-

ants are charged with having received payments within four

months, and the demand made thai they surrender the same as

precedent to proving their claims.
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All claimants insist on the set-off which section nor pro-

vides, which is: 'If a creditor has been preferred and after-

ward in good faith gives the debtor further credit without

security of any kind for property which becomes a part of

the debtor's estates, the amount of such new credit remaining

unpaid at the time of the adjudication in bankruptcy, may be

set off against the amount which would otherwise be recover-

able from him.'

Some of the creditors insist that they should be allowed a

set-off not only of credits given the bankrupt after the receipt

of the preferential payment, but also of those credits given him

before the payment and within the four months.

There are two classes of creditors who have received

preferences: first, thore who received the payments with

'reasonable cause to believe it was intended thereby to give

a preference," who may be designated as guilt}- creditors, and

second, those who received the payments in the usual course

of business, innocently.

It has been urged that section 6oc applies only to guilty

creditors, as the words 'may be set off against the amount

which would otherwise be recoverable from him," can not

appropriately be applied to the innocent creditor, who may

indeed 'surrender' his preference, but of whom no 'recovery'

can be had. I would be unwilling to adopt such a construction

if thereby the innocent creditor would be barred of his right

of set-off, and thus be in a worse plight than the guilty credi-

tor—a condition certainly not contemplated by the act. If,

however, by adopting that interpretation the hands of the court

be untied from applying an equitable relief to the innocent

creditor, which it would be unjust to deny him, then no objec-

tion would remain to allowing a strict use of the word 'recov-

erable.'

If, therefore. Sec. 6oc be held to apply only to the guilty
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creditor, the statute as to the right of set-off of the innocent

creditor is silent, unless indeed Sec. 68a should he held to

he applicable.

Section 68a is as follows: 'In all cases of mutual debts or

mutual credits between the estate of a bankrupt and a creditor,

the account shall he stated and one debt shall be set off against

the other, and the balance only shall be allowed or paid.'

If that be deemed applicable to the situation, then it pro-

vides for the emergency. Its language is broad and we need

only apply it to the transactions of the debtor and creditor dur-

ing the four months period. Four months is the limitation af-

fecting many acts in bankruptcy proceedings. Four months is

the limitation under which petitions may be filed charging

act of bankruptcy. The period of four months is that within

which a preference received as such may be attacked by the

trustee. It is the period within which liens acquired by judg-

ment mav be dissolved, or transfers set aside.

It is the evident intention of the act to put four months

as a period within which the transactions between the debtor

and creditor are to be scrutinized and the conditions of the

creditors equalized as far as possible.

Although four months is not named as a limitation within

which preferences innocently received are open to the demand

of a surrender before proof of claim, it may be proper to hold

the limitation of four months applicable to cases arising under

Sec. 60c, on grounds of public policy. (See Collier on Bank-

ruptcy, 285, 286). And it may be admitted on the stronger

ground that it is a rule of equity practice to adopt statutory

limitations. ( See able opinion of Referee Moss in re Wise, 2

N. B. N. 151-155.)

The language of that section, 68a, is broad enough to allow

a set-off of all credits made by the debtor during the four

months, whether before or after the nreferential payment to be
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deducted from the payment for the purpose of ascertaining

the amount, if any, which the creditors must surrender to be

allowed to prove his claim.

If. however, section 68a he held as not affecting the right

of set-off of the innocent preferential creditor, then under the

equitable powers of the court and treating the equities of

the innocent creditor as a casus omissus of the statute, it

would be securing that equality which is equity, to allow the

innocent creditors the right of set-off for credits given not only

after the preferential payment, but also for those given before

the preferential payment, provided the}- be given within the

four months limitation.

Whether, therefore, the right of set-off to the innocent

creditor be recognized as given by section 68a, or as allowed

only by the exercise of the equity powers of the court, it is

but giving a reasonable construction of the intent of the

act which aims at equality among creditors, and lias fixed four

months as the period within which it shall be attained, to say.

that he who has enriched the estate during four months by

credits, shall, when told that he has impaired the assets of the

bankrupt estate and disturbed the equality among creditors

by receiving payments on account within the four months, be

allowed to reduce or wipe out those payments by his previous

credits.

Furthermore, this application of the doctrine of set-offs

makes a distinction between the guilty and innocent creditor

which is proper to be made; the former is allowed by statute

only to reduce his preferential receipts by subsequent credits

made on their faith; the innocent creditor, however, by the

application of the equitable powers of the courts, may reduce

his preferential receipts by the amount of all he has contrib-

uted to the estate during the limited period.

The counsel for the respective parties will therefore take an
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account and strike a balance of mutual credits and debits

during the four months preceding the bankruptcy. Where

it is proven or admitted that the bankrupt was insolvent at the

time of the payment, the holding in such case will be that the

creditor will be compelled to surrender the balance, if any,

he has received over the credits he has given, to entitle him

to prove his claim and share in the distribution of the estate.

Dated Chicago, May 23, 1900."

Suppose, in this case, the creditors to whom the insolvent

debtor was then indebted had sold him this same bill of goods

for cash. Would any one claim that under such circumstances

they must surrender their cash payment as a condition of hav-

ing their just claims allowed for goods previously sold?

Certainly not. In that case, however, no advantage would have

accrued to either the creditors selling the goods or other cred-

itors of the insolvent. The estate to which all could resort

would have been the same, the goods sold replacing the cash

paid for them. Then by how much stronger reason should it

be held that the creditor who has furnished goods and received

a part only of their price and value, should be allowed his

claim proportionately with other creditors. In the one case,

his act of selling the goods for cash has worked neither advan-

tage nor disadvantage to other creditors, while in the other he

has added to the insolvent estate the difference between the

goods furnished and the money received. Why an innocent

creditor thus dealing with an insolvent not known by him to

be insolvent, should be made to lose, instead of gaining, what

he has added to the estate to the direct benefit of other credi-

tors we do not understand. The province of the courts in

dealing with the rights of creditors is to do equity between

them. It would be a singular misapplication of equitable prin-

ciples to hold the goods added to the estate for the benefit of

all the creditors and at the same time compel the creditor to
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return for their benefit the money received by him, much less

in amount than the value of the goods so furnished, on pain

of losing his whole claim for goods previously sold. Such an

adjustment of the claims of creditors can find no support in

reason or justice. We understand that a case involving

these points is now before the Supreme Court of the United

States and is assigned for argument in October.

We submit, therefore, that the order of the court below

should be reversed with directions to allow the claim of appel-

lants for the full amount, as presented.

Respectfully submitted,

JOHN D. WORKS,
BRADNER W. LEE,

Solicitors for Appellants.
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IN THE UNITED STATES

Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

Brief of

MILLS 6c GIBB,
Appellants,

vs.

W. T. LEWIS and EDWARD W.
FORGY, as Trustee of the 1 APDelleeS,

Estate of Fixen & Co.,

Appellees.

Appellants' statement of the case is satisfactory.

ARGUMENT.

It is claimed, as Appellants surmise it might be, that the

decision of this Court inForgy vs. Field, 102 Fed. Rep. ,295,

not only " practically decides " the question here presented

adversely to Appellants' contention, but that it is decisive.

As appears, that appeal was taken in this same bank-

ruptcy matter of Fixen & Co. by the trustee, appellee

here; and we think it proper to say the object of that



2 Mills & Gibb

appeal was to make a "test case." Nothing in Appellants'

brief has modified our opinion that the decision and opinion

in that case are what we hoped to obtain, viz. : a guidance

for the officers of the bankruptcy court covering the whole

field of preferences as affecting the allowance of claims.

After that decision had gone down the referee was bound by it

and could not have decided the case at bar otherwise than he

did without ignoring the plain directions of the opinion.

Appellant's brief quotes from that opinion an abstract

proposition and remarks "that was the only question pre-

sented or decided." We think counsel are mistaken and that

a careful examination of the decision will show that several

other points were decided- And it is fundamental that the

abstract propositions laid down in opinions of courts, draw all

their vitality as law from the concrete facts before the court.

Therefore, to determine whether the decision in Forgy vs.

Field is controlling in the case at bar we must look not only

at some abstract statement of law in the opinion but we

should compare the Statement of Facts in the two cases. It

is not necessary to extend this brief to set them out but as

counsel have not seen fit to attempt to differentiate the facts

in the case at bar from those in the Field case we need only

remark that they are identical, save only, that in the Field

case some goods were sold to Fixen & Co. after the prefer-

ential payment, while in the case at bar none were sold after

the payment. In this respect the Field case gave some

ground for one of Appellants' arguments not found in the case

at bar. It may be that counsel advance a new argument

from the same facts but it must be presumed that the argu-

ment was considered by the Court before it reached the de-

cision that the facts stated constituted a preference. It was

necessary for the Court to decide, and it did decide, that a given
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set of facts made a preference as against the claim of Mar-

shall Field & Co. Surely nothing is simpler than that the

same set of facts as against the claim of Appellants must also

constitute a preference. And if the decision in Forgy vs.

Field was right on the facts there—and we do not under-

stand Appellants to contend against this or to be asking the

Court to overrule itself—then the same facts here must call

for the same decision. It will be noticed that the payments

in question were made to both creditors on the same day. The

decision in Forgy vs. Field was binding upon the referee below,

and he properly so regarded it in deciding that Appellants had

received a preference.

With reference to the facts in the case at bar, therefore, this

Court has already decided in the language of the opinion in

Forgy vs. Field

:

"The payment of money, therefore, by an insol-

vent to an unsecured creditor within the statutory

period, must be considered a transfer of his prop-

erty, constituting- a preference under Sec. 60a of the

Bankruptcy Act, the enforcement of which transfer

would allow one creditor to . obtain a greater per-

centage of his debt than any other creditor of the

same class."

And again :

"When a creditor presents a bona fide claim

against the bankrupt estate, the question to be deter-

mined is, has the creditor received a 'preference' in

his dealings with the bankrupt? If he has, the claim

cannot be allowed."

And again,

"The statute itself has furnished us with this in-

formation: (1) That a payment of money is a

transfer of property; (2) a transfer of property by

an insolvent debtor, whereby his creditor obtains

a greater percentage of his debt than any other cred-
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itor of his class, is a preference; (3) a claim of a

creditor who has received a preference shall not be

allowed, unless such creditor shall surrender his pref-

erence."

And again

:

"This construction (that sought by appellees in that

case) would require that the creditor's claim should

be allowed under the present Act, unless it should be

established that the creditor had reasonable cause

to believe that the preference was made or given by

the debtor contrary to the provisions of the Act. To

give the Act this construction, we must do that which

Congress has failed to do, namely, interpolate the

qualifying provision of the former Act. This we

cannot do. . . . It is our business to execute

the law as we find it, and not to make or modify it."

And again

:

"If the creditor is innocent in the transaction, he

has his option to retain the payment and waive his

claim to the balance of the account, or he may sur-

render the payment and present his claim for the

whole account. He will do that which will be to his

best interest, and his loss, in any event, will be one of

degree."

We cannot but think that the decision of this Court in Forgy

v. Field has left nothing to be decided here. And we would

rest our case but for the fact that counsel of eminent pro-

fessional standing, supporting themselves by the solemn opin-

ion of a court of the United States, with apparent serious-

ness, brief an argument which we should not pass unnoticed.

And what is their new argument? We fail to see

that it conforms to their specifications of errors, which

require them to show that the payment here in question

is not a preference at all. The prayer of their brief

also goes on the assumption that they have received no
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preference whatever. They ask to have their claim al-

lowed in full. But their argument concedes, as does the

opinion of Mr. Referee Eastman, which they adopt in toto

for its "reasons," that the payment of $288.66 on May

29, 1900, was a preference, but that for the considerations

advanced they are entitled to some sort of set-off or general

relief in equity—their brief not being clear as to just how

this set-off should be applied—because they sold more goods

during the four months than they received by way of "prefer-

ential payment." Because they have "enriched the estate."

It might be pointed out that there is no proof that the goods

sold by Appellants to Fixen & Co. or their value, are now a

part of the fund in the hands of the trustee for equitable dis-

tribution among creditors, and certainly there is no presump-

tion—for it is not in accord with common experience—that

goods sold, or their value, during the four months preceding

the filing of the petition, are always found as a part of the

bankrupt estate. And the whole argument assumes that

Appellants' $755.38 worth of goods are now a part of the

fund in which they are seeking to share with all other creditors.

But suppose they are right in this assumption, does not the

payment to Mills & Gibb give them, if enforced, a greater per-

centage of their debt than can be obtained by other creditors

—

especially creditors who sold as much or more goods during

the four months and received no payments? Counsel are con-

fused by not keeping to the statutory definition of preference.

But why extend the argument to show that Appellants' con-

tention is without equity? The full and conclusive answer to

all such contentions is that Congress has not so written the law.

In the Field case this Court said it could not adopt the con-

struction there urged because it would require an interpolation

which the court had no power to make. The construction Ap-
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pellants desire would necessitate a still more extended inter-

polation, for we should have to tack on to Sec. 57g, and possibly

6oa, a proviso something like this: " Unless the creditor has

sold goods during the four months preceding the filing of the

petition in bankruptcy which have become a part of the bank-

rupt estate and are in value an amount exceeding the payment

in which case the payment is not to be deemed a preference."

To give the Act their construction this much at least must be

read into the Act where Congress seems ex Indus tria to have

omitted it. And if it were not that the brief would be extended

unduly a few practical illustrations would reduce the rule laid

down by Mr. Eastman to an absurdity which can hold no

equity. Suppose, as is often the case and as it certainly is in

bankruptcy of this nature, all or at least many of the credi-

tors sold goods during this four months but only a few of

them received payments—how would the rule be applied ?

Congress alone could have made a rule to provide

for creditors who sell goods to bankrupts within the four

months as Appellants seem to ask the court to provide for

them. Congress could have made them as to such items a class

of preferred creditors. The court cannot add to the list of

preferred creditors if it were so disposed, and in view of the

decision of the Circuit Court of Appeals for the Seventh Circuit

in Columbus Electric Co. vs. Worden, 99 Fed. 400, the opinion

which is adopted by this Court in Forgy vs. Field, there can

be no doubt that such a rule would be inequitable if congress

had made it.

In the opinion of Mr. Referee Eastman he undertakes to

base his rule upon three points of the Act, and while it is

evident that he himself suggests the answer that withdraws

each of his points in turn from beneath his argument so that



?'i. W. T. Lewis and Edward W. Forgy. 7

it appears to fall of its own weight, we wish briefly to notice

the points.

Sec. 60c, he says, gives him the authority to apply this so-

called equitable doctrine of set-off. And while the answer

to this, to wit, the act itself, is conclusive in all cases, it is only

necessary here to suggest that to admit the fact essential to its

application is to deny the major premise of his whole argument,

i.e. .admit the payment to be "recoverable" and the creditor of

his solicitude is removed from the class his argument is de-

signed to favor—he becomes a "guilty'' creditor, for whom

equity sheds no tears. But Sec. 60c does not apply to Mills

& Gibb, for they sold no goods after they received the payment.

Sec. 68a is another leg to his tripod that points the way of

escape from the provisions viewed by this Court, and also

by that for the Seventh Circuit, as "working out the highest

equity between creditors." But he does not use "mutual

debts or mutual credits" in the sense they are used by the

Act. There are no reciprocal demands and never have been

between Appellants and the bankrupt estate. To hold that

there are is to hold them "guilty creditors" and make the pay-

ment "recoverable."

One leg of the tripod remains. It is not referred to any

section of the Act, but seems to be something like this : "If

the Court cannot find its authority in the Act then the Court

will amend the Act.'" And this on a mistaken conception of

the requirements of equity. As already shown, the Court

cannot do this even at the behest of equity, and as in the

case at bar equity does not call for it, there is left no founda-

tion of reason or power upon which the Court can act as

requested by Appellants.

In conclusion, we trust the Court will see fit again to re-

affirm its opinion of the high equities which support the pro-
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visions of the Bankruptcy Act relating to the effect of prefer-

ences received upon the allowance of claims. That this "in-

firmity of the common law," which still lingers as a right in

the estimation of many creditors who find themselves halted

by the Bankruptcy Act and compelled to ask only for their

share of the estate remaining for all creditors, may be still

further shown to have been effectually removed by the plain,

unambiguous requirements of the statute. Which, to be law

at all, must establish uniform conditions for the allowance

of claims ; for if this most important feature of the adminis-

tration of estates in bankruptcy, to-wit, the proof and allow-

ance of claims, is not fixed and regulated by positive rules

found in the Act itself, but is left to the varying notions of the

referees sitting as chancellors, there can be no uniformity, and

hence neither law nor equity in the practical administration of

bankrupt estates.

We submit that the decision of the District Court was right

and that the judgment should be affirmed.

Respectfully submitted.

I. H. Johnson,

Solicitor for Objecting Creditor and Trustee.

Edward W. Forgy,

Trustee in propria persona.
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In the Circuit Court of the United States, Ninth Circuit, Dis

trict of Idaho, Northern Division.

AT LAW.

BUNKER HILL AND SULLIVAN
MINING AND CONCENTRATING
COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING
AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Complaint.

Now comes the plaintiff in the above-entitled action,

and, complaining of the defendants herein, for cause of

action, alleges:

I.

That said plaintiff is now, and at all times since the

year 1887, has been, a corporation duly organized and

existing under the laws of the State of Oregon, and hav-

ing its principal place of business in the city of Port-

land, in said State of Oregon.

II.

That said defendant, the Empire State-Idaho Mining
and Developing Company, is now, and at all times since
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May 11th, 1898, lias been, a corporation duly organized

and existing under the laws of the State of New York,

and has an office and is doing business within said State

of Idaho.

III.

That said defendant, the Last Chance Mining Com-

pany, is now and at all times mentioned in this complaint

was a corporation duly organized and existing under the

laws of the State of Washington, and that the principal

place of business of said corporation is at the city of

Spokane, in said State of Washington.

That ever since June 1st, 1898, the said plaintiff has

been, and now is, the owner of and entitled to the pos-

session of that certain lode mining claim, situated in

Yreka mining district, in the county of Shoshone, State

of Idaho, known as the Stemwinder lode claim, parti-

cularly described by metes and bounds, as follows, to

wit:

Beginning at a post in mound of rocks at the center

of the southeastern end line of the claim, thence north

69° W west, 356.85 feet to a post in mound of rocks, the

southwest corner of the claim, from which a prominent

peak bears south 8° 22' east, and another prominent peak

bears north 84° 35' east; the northwest corner of the

Bunker Hill lode bears north 69° 40' west, 207.8 feet;

thence north 12° 28' west, 619.6 feet to a post in mound
of rocks, the northwest corner of the claim, from which

corner No. 3 of survey No. 550 of the Emma lode claim

(which claim is hereinafter more particularly described)

bears south 49° 57' east, 121.9 feet distant; thence south

69° W east, 713.7 feet to a post in mound of rocks, the
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northeast corner of the claim, thence south 12° 28' east,

619.6 feet to a stake in mound of rocks, the southeast

corner of the claim; thence north 69° 40' west, 356.85

feet to the place of beginning, except that portion of said

mining claim included within the surface lines of the

Emma lode claim survey No. 550 as patented, and within

the vertical planes drawn downward through the end

lines of said Emma claim, and extended in the direction

X)f said lines westerly to a point where said lines inter-

sect.

The surface lines of said Emma claim are described as

follows: Beginning at the point of discovery with varia-

tion of 21° 45' east; thence north 86° 40' west, 273 feet

to corner No. 2; thence north 1° east, 114 feet to corner

No. 3; thence north 82° 23' east, 1514 feet to corner No.

4; thence south 1° west, 560 feet to corner No. 1; thence

north 80° 40' west 1513 feet to corner No. 2, the place of

beginning the survey of exterior boundaries. Embrac-

ing an area of 11.584 acres. From corner No. 2 U. S.

mineral monument No. 1 bears north 57° 43' west, 9023.1

feet distant.

V.

Plaintiff further alleges that within said Stemwinder

lode claim is a vein or lode of rock in place carrying silver,

lead, and other valuable minerals. The general course

or strike of said lode or vein is northwesterly and south-

easterly. On its course or strike the top or apex of said

vein crosses the northwesterly boundary line of the

Emma lode claim, which line is the one described here-

inbefore as having a course north 82° 23' east, and a

length of 1514 feet, connecting corners number 3 and 4
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of said claim. Thereupon the top or apex of said vein

crosses on its course the northern boundary line of the

Stemwinder lode claim, which line is the one described

hereinbefore as having a course south 69° 40' east, 713.7

feet in length connecting the northeast and the northwest

corners of said last-named claim. Continuing on its

course southeasterly said top or apex crosses the south-

easterly boundary of the Emma lode claim, which line is

the one hereinbefore described as having a course north

80° 40' west, 1513 feet in length, connecting corners num-

bers 1 and 2 of said Emma lode claim. And thereupon

said top or apex continuing on its course southeasterly

crosses the southern boundary line of the Stemwinder

lode claim, which line is the one described hereinbefore

as having a course north 69° 40' west, connecting the

southeast and southwest corners of said Stemwinder lode

claim.

Said vein or lode descends into the earth at various

angles in a westerly direction and on its downward

course passes out of and extends indefinitely beyond a

vertical plane drawn through the western boundary line

of said Stemwinder lode claim, which said line is the one

hereinbefore described as having a course north 12° 28'

east, and a length of 619.6 feet, connecting the south-

west and northwest corners of said claim.

Plaintiff therefore avers that at all the times men-

tioned in this complaint it was, and now is, the owner

and entitled to the exclusive possession of all that por-

tion of said vein or lode, the top or apex of which lies

inside the surface boundaries of said Stemwinder lode

claim, as hereinbefore described, and throughout its en-
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tire depth, except that portion of said vein or lode as is

included and embraced within vertical planes drawn

downward through the end lines of said Emma lode claim

and said end lines extended indefinitely in their own di-

rection westwardly, to the line of intersection of said

planes.

That plaintiff has at all of said times been in possession

of said Stemwinder lode claim and said vein or lode

above described, save and except as it has been ousted

and ejected by said defendants as hereinafter alleged.

That heretofore, to wit, on or about the second day of

June, 189S, and while said plaintiff was the owner of and

lawfully possessed of and entitled to the possession of

said Stemwinder mining claim, and of the said vein, or

lode therein contained, said defendants wrongfully and

unlawfully entered into and upon that portion of said

vein or lode which lies outside of said vertical planes

drawn through the end lines of said Emma mining claim

and said lines produced in their own direction to the line

of intersection of said planes and outside of and to

tin- west of a vertical plane drawn through the west side

line of said Stemwinder mining claim, and between verti-

cal planes drawn through the end lines of said Stem-

winder mining claim and so continued in their own direc-

tion that such lines will intersect said exterior portions

of said vein or lode, and being a part of the same vein

Which has its top or apex within the surface lines of said

mining claim, as aforesaid, and ousted and ejected plain-

tiff therefrom, and dug, made, and sunk certain tunnels,

drifts, and excavations therein; and that thereafter said

defendants took and carried away from said portion of
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said vein or lode large quantities of the ore therein con-

tained of the value of one hundred thousand dollars, and

converted said ore to their own use, and that said defend-

ants have at all times since said entry and ouster with-

held, and do now wrongfully withhold from plaintiff the

vsaid portion of the said vein or lode, to the great damage

of plaintiff in the sum of one hundred thousand dollars.

VII.

That the value of that portion of said vein or lode with-

held from said plaintiff, as aforesaid, exceeds the sum of

two thousand dollars.

And for another and further cause of action, the said

Bunker Hill and Sullivan Mining and Concentrating

Company complains of and against the Empire State-

Idaho Mining and Developing Company and the Last

Chance Mining Company, and alleges

:

I.

That the plaintiff, the Bunker Hill and Sullivan Min-

ing and Concentrating Company, is and was at the time

of the commencement of this action and at the time of

the committing of the grievances hereinafter mentioned,

a corporation created, organized, and existing under the

laws of the State of Oregon, having its principal place of

business at the city of Portland, in said State, and is and

was at all times aforesaid a citizen of the State of Oregon.

II.

That the defendant, the Empire State-Idaho Mining

and Developing Company, is and was at the time of the

commencement of this action and at the time of the com-
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mitting of the grievances hereinafter mentioned, a cor-

poration, created, organized, and existing under the laws

of the State of New York, and having an office and doing

business in the State of Idaho, and is and was, at all the

times aforesaid, a citizen of the State of New York.

III.

That the said defendant, the Last Chance Mining Com-

pany is and was at the time of the commencement of this

action, and at the time of the Committing of the griev-

ances hereinafter mentioned, a corporation, created, or-

ganized and existing under and by virtue of the Laws of

the State of Washington, having its principal place of

business at the city of Spokane, in the State of Washing-

ton, and is, and was at all the times aforesaid, a citizen

of the State of Washington.

That ever since June 1st, 1898, the said plaintiff has

been, and now is the owner of, and entitled to the pos-

session of the following described mining ground and

lode, bearing silver, lead and other valuable minerals,

situated on the easterly slope of a mountain on the west-

erly side of Milo creek, and about one-half mile south-

westerly from the town of Wardner, in Yreka mining dis-

trict, in the county of Shoshone, State of Idaho, known as

the Stemwinder ground and lode, to wit, that portion of

said lode lying between the end lines of the surface

ground hereinafter described, and between vertical

planes drawn through said end lines.

And also all that portion of said lode before mentioned

and that portion of all lodes, viens and ledges bearing

silver, lead and other valuable minerals throughout their
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entire depth, the top or apex of which lies inside of the

following described surface lines extended downward

vertically, lying between vertical planes drawn down-

wards through the said end lines'

.

Also all that surface ground within which said portion

of said lode hereinbefore mentioned has its top or apex

beginning at a post in mound of rocks at the center of

the southeastern end line of the claim, thence north 69°

40' west, 356.85 feet to a peak in mound of rocks, the

southwest corner of the claim from which a prominent

peak bears south 8° 22' east, and another prominent peak

bears north 84° 35' east; the northwest corner of the

Bunker Hill lode bears north 69° 40' west, 207.8 feet;

thence north 12° 28' west, 619.6 feet to a post in mound

of rocks, the northwest corner of the claim from which

corner No. 3 of survey No. 550 of the Emma lode claim

(which claim is hereinafter more particularly described),

bears south 49° 57' east, 121.9 feet distant; thence south

69° 40' east, 713.7 feet to a post in mound of rocks, the

northeast corner of the claim ; thence south 12° 28' east,

619.6 feet to a stake in mound of rocks, the southeast

corner of the claim; thence north 69° 40' west, 356.85

feet to the place of beginning.

The lines of said surface ground aforesaid, to wit, the

line running from the northwest corner to the northeast

corner, and the line running from the southeast corner to

the southwest corner, are and constitute the end lines of

said surface ground, and the said lines, to wit, the line

running from the southwest corner to the northwest

corner, and the lines running from the northeast corner
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to the southeast corner, are and constitute the side lines

of said surface ground.

Also all that portion of said lodes, viens and ledges,

bearing silver, lead and other valuable metals through-

out their entire depth, the top or apex of which lies in-

side of said surface lines extended downward vertically,

lying between vertical planes drawn downward through

said end lines; except that portion of said premises, lode,

vein and ore thereof, included, enclosed, and confined

within the surface lines of the Emma lode mining claim

survey No. 550 as patented, and within the vertical

planes drawn downward through the end lines of said

Emma claim and extended in the direction of said end

lines westerly to a point where said end lines intersect.

The surface lines of said Emma claim are described as

follows: Beginning at the point of discovery with varia-

tion of 21° 45' east; thence north 86° 40' west, 273 feet to

corner No. 2; thence north 1° east, 114 feet to corner No.

3; thence north 82° 23' east, 1,514 feet to corner No. 4;

thence south 1° west 560 feet to corner No. 1; thence

north 80° 40' west 1,513 feet to corner No. 2, the place of

beginning the survey of exterior boundaries. Embrac-

ing an area of 11,584 acres. From corner No. 2 U. S.

Mineral Monument No. 1 bears north 57° 43' west 9,023.1

feet distant. And the said. end lines of said Emma claim

are as follows, to wit: The lines running from said corner

No. 3 to said corner No. 4, and the line running from said

corner No. 1 to said corner No. 2. That plaintiff has at

all times been in possession of said Stemwinder lode

claim, and said vein or lode above described save and ex-
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cept as it has been ousted and ejected by said defendants

as therinafter alleged.

VI.

That the defendants, prior to the commencement of

this action, constructed a certain tunnel, known as and

called the Sweeny tunnel, which said tunnel has its

mouth upon lands adjoining said Stemwinder lode claim.

And while plaintiff was so the owner, seized and pos-

sessed and entitled to the possession of said Stemwinder

lode claim and the lode or vein having its top or apex

therein, said defendants, on or about June 2d, 1898, by

means of said tunnel, and of levels, drifts, crosscuts, and

stopes projected therefrom, penetrated into and upon

said lands and premises then belonging to said plaintiff

as hereinbefore described, and into and upon the lode or

vein having its apex or top within the surface lines of

said Stemwinder lode claim, and into and upon that por-

tion of said lode or vein belonging to said plaintiff as

hereinbefore described lying outside of vertical planes

drawn through the end lines of the Emma lode claim and

those lines produced in their own direction westwardly

to the intersection of said planes and within vertical

planes drawn through the end lines of said Stemwinder

lode claim, and such lines produced westwardly in their

direction, and by means of said tunnel and underground

works connected therewith, willfully, wrongfully and

unlawfully ousted and ejected plaintiff from such portion

of said lode or vein; and that thereafter said defendants

have willfully, wrongfully and unlawfully and without

the license or consent or knowledge of said plaintiff,
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worked and mined said lode and mining ground and ex-

tracted therefrom and converted to their own use large

quantities of ore, lead and silver bearing rock and quartz

of great value, to wit, of the value of one hundred thous-

and dollars ($100,000).

That ever since said last named day said defendants

have wrongfully and unlawfully withheld the possession

of such parts and portions of said vein or lode as are

reached by said tunnel and various levels, stopes and

excavations projected therefrom, to the damage of plain-

tiff in the sum of one hundred thousand dollars ($100,000).

VII.

And plaintiff alleges that the portion of the said prem-

ises of plaintiff into and upon which the defendants have

entered, and from which they have ousted and ejected the

plaintiff, and which they wrongfully and unlawfully re-

tain and withhold from plaintiff, as aforesaid, is of the

value of four hundred thousand dollars ($100,000) and up-

wards.

Wherefore, plaintiff prays judgment against defend-

ants, for recovery of possession of said premises, and for

the sum of two hundred thousand dollars $200,000), with

costs of suit, and such other and further relief as it may
be entitled to.

LINDLEY & EIOKHOFF,
JNO. R. McBRIDE.

Attorneys for Plaintiff.

GARBER & GARBER,

Of Counsel.
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United States of America, V

District of Idaho, \ ss.

County of Shoshone, 1

P. W. Bradley, being duly sworn, deposes and says that

he is an officer, to wit, the president of the complainant

corporation named in the above cause. That he has read

the foregoing complaint, and that the same is true of his

own knowledge except as to the matters which are there-

in stated to be on his information or belief, and as to

those matters that he believes it to be true.

F. W. BRADLEY.

Subscribed and sworn to before me this 29th day of

September, A. D. 1898.

A. L. RICHARDSON,

Clerk of United States Circuit Court, District of Idaho.

[Endorsed]: No. 138. At Law. In the Circuit

Court, Ninth Circuit, District of Idaho, Northern Divi-

sion. Bunker Hill and Sullivan Mining and Concen-

trating Company, Plaintiff, vs. Empire State-Idaho Min-

ing and Developing Company, et a!., Defendants. Com-

plaint. At Law. Filed Sept. 29th, 1898, A. L. Rich-

ardson, Clerk. Lindley & Eickhoff, John McBride, Attor-

neys for plaintiff. Garber & Garber, of Counsel.
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At a stated term of the United States Circuit Court for

the Southern Division of the District of Idaho, held

at Pocatello, Idaho, October 3d, 1898. Present: Hon.

JAS. H. BEATTY, Judge.

AT LAW.

BUNKER HILL AND SULLIVAN'
MINING AND CONCENTRATING
COMPANY /Northern

vs'-

\Division.

EMPIRE STATE-IDAHO MINING l
No

-
138

AND DEVELOPING COMPANY, et

al.

Appearance.

On this day W. B. Heyburn, Esq., entered an appear-

ance on behalf of both defendants herein, service of sum-

mons being waived and by agreement said defendants

are given forty days to plead from this date.

[Endorsed] : No. 138. U. S. Circuit Court, Northern

Division, District of Idaho. Bunker Hill & S. M. & C.

Co. vs. Empire State-Idaho M. & D. Co. et al. Appear-

ance. Filed Oct 3d, 1898. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Circuit
f
Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Lis Pendens.

Notice is hereby given that two certain actions have

been commenced in the Circuit Court of the United States

Ninth Circuit District of Idaho, Northern Division and

are now pending therein, wherein Bunker Hill and Sul-

livan Mining and Concentrating Company, a corporation,

is plaintiff, and Empire State-Idaho Mining and Develop-

ing Company, a corporation, and Last Chance Mining

Company a corporation, are defendants, the nature and

object of which said actions and the property affected

thereby are as follows:

First.—An action to recover possession of certain parts

of a certain vein or lode bearing silver, lead and other
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valuable deposits the top or apex of which lies inside the

surface boundaries of that certain lode mining claim

situated in Yreka mining- district in the County of Sho-

shone, State of Idaho, known as the Stemwinder lode

claim which portion of said vein or lode lies within ver-

tical planes drawn downward through the end lines of

said Stemwinder lode claim, and said end lines extended

in their own direction westerly indefinitely except that

portion of said vein or lode as is included and embraced

within vertical planes drawn downward through the

end lines of the Emma lode claim and said end lines ex-

tended indefinitely in their own direction to the line of

intersection of said planes.

The following is a description of the surface boundaries

of said Stemwinder lode claim:

Beginning at a post in mound of rocks at the center of

the southeastern end line of the claim, thence north 69°

40' west, 356.85 feet to a post in mound of rocks the

southwest corner of the claim, from which a prominent

peak bears south 8° 22' east and another prominent peak

bears north 84° 35' east; the northwest corner of the

Bunker Hill lode bears north 69° 40' west, 207.8 feet;

thence north 12° 28' west 019.6 feet; to a post in mound
of rocks the northwest corner of the claim from which

corner No. 3 of survey No. 550 of the Emma lode claim
bears south 49° 57' east, 121.9 feet distant; thence south
69° 40' east, 713.7 feet to a post in mound of rocks the

northeast corner of the claim; thence south 12° 28' east,

019.6 feet to a stake in mound of rocks, the southeast

corner of the claim; thence north 69° 40^ west, 356.85 to

tin' place of beginning.
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The northern end line of said claim is the one de-

scribed hereinbefore as having a course south 69° 40'

east, 713.7 feet in length, connecting the northeast and

northwest corners of said claim, and the southern end

line is the boundary line described hereinbefore as hav-

ing a course north 69° 40' west, connecting the southeast

and southwest corners of said claim.

Said action is also brought to recover from said de-

fendants the sum of f100,000 the value of ore alleged to

have been extracted by said defendants from said vein

and the further sum of f100,000 as damages for with-

holding the possession of said portions of said lode or

vein. Also for costs of suit.

Second.—An action in equity ancillary to the action

at law above described wherein said plaintiff prays for a

writ of injuncture pending said action at law to be

directed to said defendants to restrain them and their

agents, employees and confederates from entering into or

upon the mine or mines, mining ground, lode or ledge

property and premises hereinabove particularly described,

and from working or mining thereon or making or contin-

uing any cut, opening or excavation on or in said mining

ground or on or in any part thereof, or digging up, extract-

ing or removingfrom said mining ground or from anypart

thereof any mineral deposit ore, rock or earth or any min-

eral substance whatever, whether the same be in place or

heretofore severed from the freehold, andfrom in any man-

ner hindering or obstructing complainant or its agents,

servants, and employees, or any or either of>them,in work-

ing and mining upon said premises. Also a restraining

order to, the same effect and that upon the final deter-
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niination of said actions at law such injuncture may be

made perpetual; that an account may be taken for the

waste committed and for such other and further relief as

may be just.

All of which will more fully appear by reference to the

complaints in said respective causes now on file with the

clerk of said Court to which special reference is hereby

made for all the particulars therein respectively con-

tained.

Dated Oct. 1st, 1898.

LINDLEY & EICKHOFF,
JOHN R. McBRIDE,

Solicitors and Attorneys for Plaintiff.

GARBER & GARBER,

Of Counsel.

[Endorsed]
: No. 1241. In the Circuit Court, Ninth

Circuit, District of Idaho, Northern Division. Bunker
Hill and Sullivan Mining and Concentrating Company,
Complainant, vs. Empire State-Idaho Mining and De-
veloping Company, et al., Respondents. Lis Pendens.
Recorded at the request of Fredk. Burbridge, October
6th, 1898, in Book "A" of Lis Pendens, page 78, Records
of Sl.< .shone County, State of Idaho. Barry N. Hillard,
County Recorder. By Chas. A. Ervin, Deputy. Lindley

& Eickhoff, John R. McBride, Solicitors for Complainant.
Barber & Garber, Of Counsel. Filed Oct. 11th, 1898. A.
L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN \

MINING AND CONCENTRATING

COMPANY (a Corporation).

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants. /

Separate Answer of Empire State-Idaho M. & D. Co.

Now comes the defendant, the Empire State-Idaho

Mining and Developing Company, above named, and an-

swering for itself and for no other defendant in the

above-entitled cause, says:

I.

That as to whether or not the plaintiff is now, or at

all times since the year 1887, or at any time, has been a

corporation, duly organized and existing, or organized
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and existing at all, under the laws of the State of Ore-

gon, or having its principal place of business at the city

of Portland in the said State of Oregon, this defendant

has not sufficient information upon which to base a

belief and therefore denies the same.

II.

Defendant admits the allegations contained in the sec-

ond paragraph of plaintiff's complaint to be true.

III.

This defendant neither admits nor denies the allega-

tions contained in the third paragraph of the complaint

herein, as to the corporaion existence of the Last Chance
Mining Company.

IV.

This defendant denies that ever since June 1st, 1898,

the plaintiff has been or now is the owner, or entitled to

the possession of that certain alleged lode mining claim

situated in the Yreka mining district, in Shoshone
county, State of Idaho, described and claimed in the

fourth paragraph of the complaint herein as the "Stem-
winder" lode claim, as described in said paragraph or at

all.

V.

Tli is defendant denies that there is any vein or lode of
rock in place, carrying silver, lead or other valuable
minerals, within the said alleged "Stemwinder" lode
claim, having a general course or strike, or any general
course or strike, in a northwesterly and southeasterly
direction, the top or apex of which, on its course or strike,
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crosses -the northwesterly boundary line of the "Emma"

lode claim in the manner described in said fifth para-

graph of the complaint herein, or which crosses on its

course the northerly boundary line of the alleged Stem-

winder lode claim or any line of the said alleged Stem-

winder lode mining claim, having a course south 69° 40'

east, 713.7 feet in length, connecting the northeast and

northwest corners of the said alleged Stemwinder claim,

or at all, or that the top or apex of any such vein con-

tinued on its own course southeasterly, crosses the south-

easterly boundary of the Emma lode claim in the manner

described in the said fifth paragraph of the complaint; or

that the top or apex of any such vein continuing on its

course southeasterly crosses the southern boundary line

of the said pretended Stemwinder lode mining claim as

described in the said fifth paragraph of the complaint, or

at all. Denies that the said alleged vein or lode, or any

vein or lode, found within, or having its apex within the

said pretended Stemwinder lode claim descends into the

earth at various angles, or any angles, in a westerly direc-

tion, or on its downward course passes out of and extends

indefinitely beyond the vertical plane drawn through

the western boundary line of the said pretended Stem-

winder lode claim as described in the said fifth para-

graph of the complaint as having a course north 12° 28'

east and a length of 619.6 feet, connecting the pretended

southwest and the pretended norhwest corners of the

said pretended Stemwinder claim. This defendant de-

nies that the plaintiff at all time, or at any time men-

tioned in the complaint was or is now, or ever was, the

owner or entitled to the exclusive, or any possession of
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all or of any portion of any vein or lode, the top or apex

of which lies inside the surface boundaries of the said

pretended Stemwinder lode claim, as described and

claimed in the Complaint herein, throughout its entire

depth or throughout any depth or at all, beyond the sur-

face lines of the pretended Stemwinder claim. Denies

that the plaintiff has at all times or at any time been in

possession of the vein or lode claimed by the plaintiff in

this action, as having its top or apex within the Stem-

winder lode mining claim, at any point out of or beyond

the vertical lines of the said pretended Stemwinder lode

mining claim, and denies that this defendant has ever

ousted or ejected the plaintiff from any part or portion of

any vein or lode having its top or apex within the said

pretended Stemwinder lode mining claim.

VII.

Denies that heretofore, to wit, on or about the second

day of June, 1898, or at any other time, while the plain-

tiff was the owner of or lawfully possessed of, or entitled

to the possession of the said alleged Stemwinder mining

claim, or of any vein or lode therein contained, or at all,

this defendant wrongfully, or unlawfully or at all en-

tered into and upon any portion of said vein or lode, or

any vein or lode, which lies outside of the vertical plane

drawn through the end lines of the Emma mining claim,

or said lines produced in their own direction to the line

of intersection of such plane, or outside of or to the west

of any vertical plane drawn throught the west side line

of, or any side line of, or any line of the said alleged

Stemwinder mining claim, or between vertical planes
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drawn through the end lines, or any lines of the said al-

leged Stemwinder mining claim so continued in their

own direction that said lines would intersect the exterior

portions of said vein or lode or any vein or lode, being a

part of the same vein, or any vein, which has its top or

apex within the surface lines of the said alleged Stem-

winder mining claim, or that this defendant ousted or

ejected the plaintiff therefrom, or from any portion there-

of, or dug, or made or sunk, certain or any tunnels, drifts

or excavations therein or that thereafter or at any time,

this defendant took or carried away from said portion

of said vein or lode, large or any quantities of ore therein

contained of the value of one hundred thousand dollars

or of any value whatever, or converted said ore to its own

use; or that this defendant has at all times or at any

times since said alleged entry, ousted or withheld, or does

now wrongfully withhold from the plaintiff any portion

of any vein or lode, having its top or apex in or within

said alleged Stemwinder lode mining claim, to the dam-

age of the plaintiff in the sum of one hundred thousand

dollars, or at all, or to the damage of the plaintiff in any

amount whatever.

VIII.

Denies that the value of that portion of any vein or lode

withheld from the plaintiff by this defendant, exceeds the

sum of two thousand dollars, or any sum whatever.

This defendant, answering for itself and for no other

defendant, the second and further cause of action set

forth in the plaintiff's complaint herein, says:
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I.

That as to whether or not the plaintiff, the Bunker

Hill and Sullivan Mining and Concentrating Company, is

or was at the time of the commencement of this action,

or at any time, a corporation, created, organized or exist-

ing under the laws of the State of Oregon, having its

principal place of business at the city of Portland, in the

State of Oregon, or at all, or is or was at all times or at

any time a citizen of the State of Oregon, this defendant

has not sufficient information upon which to base a belief

and therefore denies the same.

II.

This defendant admits that the Empire State-Idaho

Mining and Developing Company is and was at the time

of the commencement of this action, a corporation,

created, organized and existing under the laws of the

State of New York, and having an office and doing busi-

ness in the State of Idaho, and that it is and was, at all

times, a citizen of the state of New York, but denies the

commission of the grievances or any grievances men-

tioned and set forth in the second cause of action stated

in the complaint herein.

This defendant admits that the Last Chance Mining

Company is and was at the time of the commencement of

tliis action, a corporation, created, organized and exist-

ing under the laws of the State of Washington, and hav-

ing an office and doing business in the State of Idaho, and

that it is and was at all limes, a citizen of the State of

Washington, but denies the commission of the grievances

or any grievance mentioned and set forth in the second

cause of action stated in the complaint herein.
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III.

Denies that ever since June 1st, 1898, or at all, the

plaintiff has been or now is the owner of or entitled to the

possession of the mining ground and lode claimed and de-

scribed in the third paragraph of the second cause of

action stated in the complaint herein. Denies that the

lines described in the said last mentioned paragraph as

running from the northwest corner to the northeast

corner of the said pretended Stemwinder mining claim,

and the line running from the pretended southeast

corner to the pretended southwest corner of the said

pretended Stemwinder mining claim, are or constitute

the end lines of the said alleged Stemwinder claim. And

denies that the said lines described in the said third

paragraph in the complaint as running from the south-

west corner to the northwest corner or the line running

from the northeast corner to the southeast corner, are or

constitute the side lines of the said surface ground, of the

said pretended Stemwinder lode claim. Denies that the

plaintiff is the owner of all or any portion of the said pre-

tended lodes, veins or ledges, bearing silver, lead, or

other valuable metals, throughtout their entire depth, or

any depth, the top or apex of which lies inside of said pre-

tended surface lines extended downward vertically, or

lying between the vertical planes drawn downward

through the said pretended end lines, except that por-

tion of said premises, lode or vein, or ore thereof, in-

cluded, enclosed and confined within the surface lines of

the Emma lode mining claim, survey No. 550, as patented,

or within the vertical planes drawn downward throught
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the end lines of the said Emma claim and extended in the

direction of the said end lines westerly to a point where

the said lines intersect.

IV.

Denies that the plaintiff is entitled to any ledges, veins

or lodes, bearing silver, lead or other valuable metals,

throughout their entire depth, the top or apex of which

lie inside of said pretended surface lines of the said al-

leged Stemwinder claim, extended downward vertically

or lying between the vertical planes drawn downward

through the said pretended end lines, by reason of being

the owner of the said pretended Stemwinder lode mining

claim, or by reason of any fact, thing, title, claim or right.

Denies that the plaintiff has been at all times or at any

time in possession of the said vein or ledge described and

claimed in the fifth paragraph of the second cause of ac-

tion stated in the complaint herein, save and except as

said plaintiff has been ousted and ejected by this de-

fendant, or at all. Denies that the defendant has ever

ousted or ejected the said plaintiff from said lode or

ledge or any lode or ledge having its top or apex within

the said Stemwinder lode mining claim.

V.

Denies that this defendant, prior to the commencement
of this action, or at any time, ever constructed a tunnel

known as or called the "Sweeny" tunnel, having its mouth
upon the lands adjoining the Stemwinder lode claim, or

elsewhere. Denies that the plaintiff was the owner

seized, possessed or entitled to the possession of the said
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Stemwinder lode mining claim or any lode or vein hav-

ing its top or apex therein, or that this defendant on or

about June 2d, 1898, or at any other time, by means of

said tunnel or otherwise, or by means of levels, drifts,

crosscuts, or stopes projected therefrom, penetrated into

or upon the lands or premises belonging to the plaintiff

as described or claimed in the second cause or action

stated in the complaint herein, or at all, or penetrated

into or upon any lode or vein having its top or apex with-

in the surface lines of the said Stemwinder lode claim

or into or upon that portion, or any portion of any lode

or vein belonging to the plaintiff as described in the

second cause of action stated in the complaint herein, or

at all, lying outside of the vertical planes drawn through

the end lines of the Emma lode claim, or these lines pro-

duced in their own direction westwardly to the intersec-

tion of the said planes, or within the vertical planes

drawn through the end lines of the said alleged Stem-

winder lode claim, or such lines produced westwardly in

their own direction. And denies that this defendant by

means of said tunnel and underground works connected

therewith, or by means of any tunnel or any underground

works of any character whatever, wilfully, wrongfully,

or unlawfully, or at all, ousted or ejected the plaintiff

from said portion or any portion of said alleged vein. Or

that thereafter, or at all, this defendant has willfully,

wrongfully, or unlawfully, or without the license, con-

sent or knowledge of the plaintiff, or at all, worked or

mined said lode, or mining ground, or extracted there-

from or converted to its own use large quantities of ore,

or any quantities of ore, lead or silver-bearing rock or
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quartz of the value, to wit, of one hundred thousand dol-

lars, or of any value whatever. Denies that ever since

the said last named date, or since any date, or at any time

this defendant has wrongfully, or unlawfully withheld

the possession of the said vein or lode, or of any veins or

lodes which are reached by said tunnel, or by various or

any levels, stopes, or excavations projected therefrom to

the damage of the plaintiff in the sum of one hundred

thousand dollars, or any sum whatever.

VI.

Denies that the portion of the said premises claimed by

the plaintiff and into and upon which this defendant is

alleged to have entered, and from which this defendant

is alleged to have ousted or ejected the plaintiff, or which

it is alleged this defendant wrongfully or unlawfully re-

tains or withholds from the plaintiff as aforesaid, is of

the value of four hundred thousand dollars and upwards

or of any value.

VII.

This defendant denies that it. ever entered into or

upon any lode or ledge or vein or mineral bearing de-

posit, belonging to the plaintiff or to the possession of

which the plaintiff was entitled. Denies that it has en-

tered into or upon any vein, lode or ledge of mineral bear-

ing rock having its top or apex in or within the said pre-

t ended Stemwinder lode mining claim, or that it has

ever entered in or within any lode or ledge upon its dip <>i

elsewhere between or upon any plane drawn upon any

end lines or other lines, or which might be drawn upon

any end lines or other lines of the said pretended Stem-
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winder lode mining claim, or that it has ever erected,

constructed or owned, any tunnels, drifts, crosscuts or

other excavations in or upon or penetrating into or upon

any lode or ledge having its top or apex in or within the

said pretended Stemwinder lode mining claim.

Wherefore, this defendant prays that this action may

be dismissed and that it may have and recover of the

plaintiff its costs and disbursements herein.

W. B. HEYBURN,

Attorney for the Defendant Empire State-Idaho Mining

and Developing Co.

Of Counsel.

State of Washington, )
> ss.

County of Spokane. )

, Chas. Sweeny being duly sworn deposes and says that

he is the general manager of the corporation, the Empire

State-Idaho Mining and Developing Company, named as

a defendant herein; that he has read the foregoing an-

swer and knows the contents thereof, and that the same

is true of his own knowledge, except as to the matters

and things therein stated to be on information and belief,

and as to those matters and things, he believes it to be

true. CHAS. SWEENY.

Subscribed and sworn to before me this 10th day of De-

cember, A. D. 1898.

[Seal] W. B. SAM'S,

Notary Public in and for the State of Washington, Re-

siding at Spokane, Wash.
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[Endorsed]: No. 138. In the United States Circuit

Court, Ninth Judicial Circuit, in and for the District of

Idaho, Northern Division. Bunker Hill & S. M. & C. Co.,

Plaintiffs, vs. Empire State-Idaho M. & D. Co. et al., De-

fendants. Separate Answer of E. S. I. D. & M. Co.

Filed Dec. 12th, 1898. A. L. Richardson, Clerk. W. B.

Heyburn, Atty's for Deft. E. S. I. D. & M. Co.

In the Circuit Court of the United States, Ninth Circuit,

District of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Separate Answer of the Last Chance Mining Company.

Now comes the above-named defendant, the Last

Chance Mining Company, and answering for itself and

no other defendant in the above-entitled cause, says:
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I.

That as to whether or not the plaintiff is now, or at

all times since the year 1887, or at any time, has been a

corporation, duly organized and existing, or organized

and existing at all under the laws of the State of Oregon,

or having its principal place of business at the city of

Portland, in the said State of Oregon, this defendant has

not sufficient information upon which to base a belief,

and therefore denies the same.

II.

Defendant admits the allegations contained in the

second paragraph of the plaintiff's complaint to be true.

III.

Defendant admits the allegations contained in the

third paragraph of the complaint herein, to be true.

IV.

This defendant denies that ever since June 1st, 1898,

,the plaintiff has been, or now is, the owner, or entitled

to the possession of that certain alleged lode mining

claim, situated in the Yreka mining district, in Shoshone

county, State of Idaho, described and claimed in the

fourth paragraph of the complaint herein as the "Stem-

winder" lode claim, as described in said paragraph, or

at all.

V.

This defendant denies that there is any vein or lode

of rocks in place, carrying silver, lead or other valuable

minerals, within the said alleged "Steniwinder" lode
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claim, having a general course or strike, or any general

course or strike, in a northwesterly and southwesterly

direction, the top or apex of which, on its course or strike,

crosses the northwesterly boundary line of the "Emma"
lode claim in the manner described in said fifth paragraph

of the complaint herein, except as hereinafter stated, or

which crosses in its course the northerly boundary line

of the alleged Stemwinder lode claim, or any line of the

said alleged Stemwinder lode claim, having a course 69

40' east, 713.7 feet in length, connecting the northeast

and northwest corners of the said alleged Stemwinder

claim, or that the top or apex of any such vein continued

on its own course southwesterly, crosses the southeast-

erly boundary of the Emma lode claim in the manner
described in the said fifth paragraph of the complaint;

or that the top or apex of any such vein continuing on
its course southeasterly crosses the southern boundary
line of the said pretended Stemwinder lode mining claim,

as described in the said fifth paragraph of the complaint.
Denies that the said alleged vein or any vein, or lode,

found within, or having its apex within the said pretended

Stemwinder lode claim, descends into the earth at various

angles, or at any angle, in a westerly direction, or on its

downward course passes out of and extends indefinitely

beyond the vertical plane drawn through the western
boundary line of the said pretended Stemwinder lode

claim, as described in the said fifth paragraph of the com-

plaint as having a course north 12° 28' east and a lenjrth

of 619.6 feet, connecting the pretended southwest and
"'•' protruded noil Invest corners of the said pretended

Btemwinder claim. This defendant denies that the
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plaintiff, at all times, or at any time mentioned in

the complaint, was or now is, or ever was, the owner

of or entitled to the exclusive, or any possession of all or

any portion of any vein or lode, the top or apex of which

lies inside the surface boundaries of the said pretended

Stemwinder lode claim as described and claimed in the

complaint herein, throughout its entire depth or through-

out any depth at all, beyond the surface lines of the pre-

tended Stemwinder claim. Denies that the plaintiff has

at all times, or at any time, been in possession of the

vein or lode claimed by the plaintiff in this action, as

having its top or apex within the Stemwinder lode min-

ing claim, at any point out of or beyond the vertical lines

of the said pretended Stemwinder lode mining claim, ex-

cept as hereinafter set forth, and denies that this defend-

ant has ever ousted or ejected the plaintiff from any part

or portion of any vein or lode having its top or apex with-

in the said pretended Stemwinder lode mining claim.

VI.

Denies that heretofore, to wit, on or about the 2d day

of June, 1898, or at any other time, while the plaintiff

was the owner of or lawfully possessed of, or entitled to

the possession of the said alleged Stemwinder mining

claim, or of any vein or lode therein contained, or at all,

this defendant wrongfully or unlawfully entered into

and upon any portion of said vein or lode, or any vein or

lode, which lies outside the vertical plane drawn through

the end lines of the "Emma" mining claim, or said lines

produced in their own direction to the line of intersec-

tion of such plane, or outside of or to the west of any
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vertical plane drawn through the west side line of or any

side line thereof or any line of the said alleged Stem-

winder mining claim, or between vertical planes drawn

through the end lines, or any lines of the said alleged

Stemwinder mining claim, so continued in their own di-

rection that said lines would intersect the exterior por-

tions of said vein or lode, or any vein or lode, being a part

of the same vein or any vein which has its top or apex
within the surface line of the said alleged Stemwinder
mining claim, or that this defendant ousted or ejected the

plaintiff therefrom or from any portion thereof, or dug or

made, or sunk certain or any tunnels, drifts or excava-

tions therein, except as hereinafter stated, or that there-

after or at any time this defendant took or carried away
from said portion of said vein or lode large or any
quantities of ore therein contained of the value of one
hundred thousand dollars, or any value whatever, or con-

verted said ore to its own use, except as hereinafter

stated, or that this defendant has at all times or at any
times since said alleged entry, ousted or wrongfully with-

held, or does now wrongfully withhold from the plain-

tiff any portion of any vein or lode having its top or apex
in or within the said alleged Stemwinder mining claim,

to the damage of the plaintiff in the sum of one hundred
thousand dollars, or at all, or to the damage of the plain-

tiff in any amount whatever.

VII.

Denies that the value of that portion of any vein or
lode withheld from plaintiff by this defendant exceeds
the sum of (wo thousand dollars, or any sum whatever.
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VIII.

This defendant alleges that the cause of action stated

in the complaint herein is barred by the provisions of

section 403G of the Code of Civil Procedure of Idaho.

Defendant alleges the truth to be that it is now, and

for more than seven years last past has been, in the quiet,

open and exclusive possession of the lode, ledge and min-

eral deposit claimed by, and sued for, by the plaintiff in

this action, holding, claiming, and exercising open, notori-

ous and exclusive control over same, and every part

thereof, as against plaintiff and all other persons, as a

part and belonging to the Last Chance Mining Claim,

which said Last Chance Mining Claim is the property of

this defendant by purchase from the United States by en-

try and patent made and issued from the United States

more than five years prior to the 1st day of June, 1808.

IX.

That on the 10th day of December, 1886, the grantors

and predecessors in tlie interest of this defendant, the

Last Chance Mining Company, caused the said Last

Chance mining claim to be officially surveyed for patent,

and hereinafter filed on application for United States

patent for the said Last Chance mining claim in the Unit-

ed States landoffice in the district in which the said claim

was situated, and caused a notice of said application for

patent to be published in the newspaper published near-

est the claim (following the orders and directions of the

reoister and receiver of the landoffice), for a period of

sixtv days. And said applicants posted the notice of said
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application upon the claim applied for, together with a

plat and the fieldnotes of said claim.

That the plaintiff or its predecessor's interest did not,

during the said period of publication, or at any time, file

any protest or any adverse claim in the United States

landoffice aforesaid against the issuance of a patent to

the Last Chance Mining Company, as applied for, notwith-

standing the fact that the Stemwinder mining claim, as

applied for, was so located as to overlap and conflict with

the said Last Chance mining claim as applied for; and the

land and premises so in conflict between the Last Chance
mining claim and the Steniwinder claim was patented to

and is a part of the Last Chance claim.

X.

That upon that portion of the Stemwinder claim so lo-

cated as to overlap upon the Last Chance mining claim

was a part of the ledge which crosses through and over

the said Stemwinder claim and the said Last Ohance
claim, which said ledge, as it passes through the two said

mining claims, has a width of more than three hundred

feet, and the said ledge so passing through the two min-

ing claims was intersected by that portion of the isouth-

erly side line of the Last Chance mining claim whidli was
in conflict with the surface ground claimed as a part of

the Stemwinder claim.

XL
This defendant further alleges that on the 19 Mi day of

April, 1887, the Tyler Milling Company made application

in the United States landoffice, at Coeur D'Alene, Idaho,

for a United States patent for the Tyler lode mining claim,
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which overlapped upon and conflicted with the said Last

Chance claim. That during the period of the publication

of the application for patent of the Tyler mining claim

the predecessors in interest of this defendant filed in said

landofifice their protest and adverse claim against the

said application of the Tyler mining claim, and thereaf-

ter and within thirty days commenced an action in the

District Court, in the First Judicial District of Idaiho, in

and for the county of Shoshone, in support of the said ad-

verse claim so filed as aforesaid, on the 10th day of July,

1890, the said suit having come on for trial, the Court

made and filed its conclusions of law and of fact, and its

judgment thereon, wherein and whereby it was adjudged

and decreed that the Last Chance mining claim was a

valid location, made on the 17th day of September, 1885,

which said judgment remains and stands unappealed

from.

This defendant answering for itself and for no other

defendant, the second cause of action set. forth in the

plaintiff's complaint herein, says:

I.

That as to whether or not the plaintiff, the Bunker ITill

and Sullivan Mining and Concentrating Company, is or

was at the time of the commencement of this action, or

alt any time, a corporation, created, organized, or exist-

ing under the laws of the State of Oregon, having its prin-

cipal place of business at the city of Portland, in the State

of Oregon, or at all, or is or was at all times, or at any

time, a citizen of the State of Oregon, this defendant has

not sufficient information upon which to base a belief,

and therefore denies the same.
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II.

This defendant admits that the Empire State-Idaho

Mining ami Developing Company is and was at the time
of the commencement of this action, a corporation, cre-

ated, organized, and existing under the laws of the State
of New York, and having its office and doing business in

the State of Idaho, and that it is and was at all times, a
citizen of the State of New York, but denies the com-
mission of the grievances or any grievances mentioned
and set forth in the second cause of action stated in the

complaint herein.

This defendant admits that the Last Chance Minin^
Company is and was at the time of the commencement of

this action a corporation, created, organized and existing

under the laws of the State of Washington, and having
an office and doing business in the State of Idaho, and
that it is and was at all times a citizen of the Stafte of

Washington, but denies the commission of the grievances

or any grievances mentioned and set forth in the second

cause of action stated in the complaint herein.

III.

Denies that ever since June 1st, 1898, or at all, the plain-

tiff has been, or now is, the owner of or entitled to the

possession of the mining ground and lode as claimed and
describe] in the complaint herein. Denies thai the lin«'

described in the said lasl -mentioned paragraph as run-

ning from the northwest corner to (he northeast corner

of the said pretended Stemwinder claim, or the line run-

ning from the pretended southeast corner to the pretend-

ed southwest corner of the 'said pretended Stemwinder
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mining claim are or constitute the end lines of the said

surface ground, or any lines of the said alleged Stem-

winder claim. And denies that the said line described

in the said third paragraph in the complaint, ais running

from the southwest corner to the northwest corner, or the

lines running from the northeast corner to the southeast

corner are or constitute the side lines of the said sur-

face ground of the said pretended Stemwinder lode claim.

Denies that the plaintiff is the owner of all or of any por-

tion of the said pretended lodes, veins or ledges, bearing

silver, lead or other valuable metals, throughout their en-

tire depth, or any depth, the top or apex of which lies in-

side of said pretended surface lines extended downward

vertically or lying between the vertical planes drawn

downward through the said pretended end lines, except-

ing that portion of said premises, lode or vein, or ore

thereof, included, enclosed and confined within the sur-

face lines of the Emma lode mining claim, survey No.

550, as patented, or within the vertical planes drawn

downward through the end lines of the said Emma claim

as extended in the direction of the said end lines west

erly to a point where the said lines intersect.

IV.

, Denies that the plaintiff is entitled to any ledges, veins

or lodes, bearing silver, lead or other valuable metals

throughout their entire depth, the top or apex of which

lie inside of said pretended surface lines of the said al-

leged Stemwinder claim, extended downward vertically

or lying between the vertical planes drawn downward

through the said pretended end lines, by reason of being
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the owner of the said pretended Stemwinder lode mining

Claim, or by reason of any fact, thing, title, claim or

right. Denies that the plaintiff has been at all times,

or at any time in possession of the said vein or ledge

decrifoed and claimed in the said fifth paragraph of the

nd cause of action stated in thecomplaint herein,save

and except as said plaintiff has been ousted and ejected

by this defendant, or at all. Denies that defendant has

ever ousted or ejected the said plaintiff from said lode

or ledge, having its top or apex within the said Stem-

winder lode mining claim.

V.

This defendant admits that it run and constructed the

tunnel known as and called the "Sweeny tunnel," hav-

ing its mouth upon land and premises belonging to this

defendant, but alleges the truth to be that said tunnel

was constructed and completed more than five years prior

to the 1st day of June, 1898, under and by virtue of pur-

chase and patent of the said premises as the Last Chance
mining claim, from the Government of the United States,

under mineral entry, in pursuance of the statutes of the

United Slates, by this defendant. Denies that the plain-

tiff was the owner; seised, possessed or entitled to the

possession of the said alleged Stemwinder lode mining

claim, except as herein stated, or any lode or vein having

its top or apex therein, or that this defendant on or

about June 2d, 1898, or at any other time, by means of

the said "Sweeny tunnel," or otherwise, or by means of

levels, crosscuts, drifts, or stopes projected therefrom,

penetrated into or upon any lands or premises belonging
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to the plaintiff as described and claimed in the second

cause of action stated in the complaint herein, or at all,

or penetrated into or upon any ledge or vein having its

top or apex lines within the surface lines of the said

Stemwinder lode claim, or into or upon that portion or

any portion of any ledge or vein belonging to plaintiff,

as described in the second cause of action stated in the

complaint herein, or at all. And denies that this defend-

ant, by means of said tunnel and underground works con-

nected therewith, or by any means of any tunnel or un-

derground works of any character whatever, willfully,

wrongfully, unlawfully or at all, ousted or ejected the

plaintiff from said portion or any portion of said alleged

vein. Or that thereafter, or at all, this defendant has

willfully, wrongfully, unlawfully, or without license, con-

sent or knowledge of the plaintiff, or at all, worked or

mined said lode or any lode, or mining ground belonging

to the plaintiff, or extracted therefrom or converted to

its own use large quantities of ore or any quantities of

ore, lead or silver-bearing rock or quartz of the value, to

wit, of one hundred thousand dollars, or of any value

whatever. Denies that ever since the said last-named

date, or any date or at any time, this defendant has

wrongfully or unlawfully withheld the possession of the

said vein or lode, or of any vein or lodes which are

reached by said tunnel, or by various or any levels, stopes,

or excavations projected therefrom to the damage of the

plaintiff in the sum of one hundred thousand dollars, or

any sum whatever.
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VI.

This defendant denies that it has ever entered into or

upon any lode, ledge or vein or mineral deposit belonging

to plaintiff, or to the possession of which the plaintiff was
entitled. Denies that it has entered into or upon any
ledge, lode or vein or ledge of mineral bearing rock hav-

ing its top or apex in or within the said pretended Stem-

winder lode mining claim, into or upon any lode or ledge

which did not have its top or apex in the Last Chance lode

claim, or that it has ever entered into or within any lode

or ledge upon its dip or elsewhere between or upon any
plane drawn upon any end lines or any lines, or which
might be drawn upon any end lines or other lines of the

said pretended Stemwinder lode mining claim or that

it has ever erected, constructed, or owned, any tunnels,

drifts, crosscuts or other excavations in or upon or pene-

trating into or upon any ledge or lode having its top or

apex in or within the said pretended Stemwinder lode

mining claim, or elsewhere than within the Last Chance
mining claim, the property of the defendant.

VIII.

This defendant alleges that as to all the mining prem-
ises, lodes, ledges and bodies of ore into which it has pene-

trated, worked at any time, or which it now owns, or

claims to own, as against the plaintiff, that this defend-

ant, the Last Chance Mining Company, is now, and has

been, in (ho quiet, peaceable and undisputed possession

of the same for more than five years prior to the lsi day
of June, 1898, holding, claiming and mining the same,
openly and adversely to the plaintiff and its grantors and
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every other person, under and by virtue of the purchase

and patent from the Government of the United States,

under which it now holds and claims the same. That as

to every portion of the lode or vein, ledge or premises

sued for in this action and claimed by the plaintiff in

the first and second causes of action in the complaint

stated, as against this defendant, this defendant is now

and for more than five years prior to the first day of June,

1898, has been the owner of and in the sole, exclusive and

uninterrupted possession of, and holding the same under

and by virtue of the purchase and patent of the Last

Chance lode mining claim from the Government of the

United States, adversely to the plaintiff, the plaintiff's

grantors and every other person, and has been mining and

extracting ores therefrom under and by virtue of the said

ownership, and not otherwise. And this defendant here

adopts by reference each and every allegation contained

in the ninth, tenth and eleventh paragraphs of its answer

to the first cause of action stated in plaintiff's complaint,

as a part of this, its answer to fche second cause of action.

Wherefore, this defendant prays that this action may

be dismissed, and that it may have and recover of the

plaintiff its costs and disbursements herein.

W. B. HEYBUT?>~,

Attorney for Defendant, the Last Chance Mining Com-

pany.

Of Counsel.
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United States of America,
)

State of Washington, >ss.

County of Spokane.
J

Chas. Sweeny, being first duly sworn, deposes and says

Ilia I he is the president of the corporation, the Last

Ohance Mining Company, named as a defendant herein;

that he has read the foregoing answer, and knows the

contents thereof, and that the same is true of his own
knowledge, except as to the matters and things therein

stated to be on information and belief, and as to those

matters and things, he believes it to be true.

CHAS. SWEENY.

Subscribed and sworn to before me this 10th day of De-

cember, A. D. 1898.

[Seal ] W. B. SAMS,
Notary Public in and for the State of Washington, Ke

siding at Spokane.

[Endorsed]: No. 138. In the United States Circuit

Court, Ninth Judicial Circuit, in and for the District of

Idaho, Northern Division. Bunker Hill and Sullivan

Mining and Concentrating Company, Plaintiff, vs. Empire

State-Idaho Mining and Developing Company et al., De-

fendants. Separate answer of the Last Ohance Mining

Company. Filed December 12th, 1898. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

District of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN M. \

AND C. Co., v

Plaintiff, /

vs.

EMPIRE STATE-IDAHO M. AND D.

Co. et al.,

Defendants.

Acknowledgment of Service.

Services of certified copy of separate answer of each

defendant accepted this 19th day of December, 1898.

JOHN R. McBRIDE,

Attorney for Plaintiff.

In the Circuit Court of the United States, Ninth Circuit,

District of Idaho, Northern Division.

AT LAW.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY,

Plaintiff,

vs.

No. 138.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY
and LAST CHANCE MINING COM-

PANY,

Defendants.
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IN EQUITY.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY,

Plaintiff,

vs.

No. 139.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY

and LAST CHANCE MINING COM-

PANY,

Defendants.

Stipulation as to Testimony.

In the action above entitled it is stipulated and agreed

by the parties hereto (the Court consenting) as follows:

The action at law entitled as above and numbered 138

shall be set down for trial before the Court with or with-

out a jury as the parties or either of them may then de-

cide, at Moscow, Idaho, at the May term of said court,

1899.

The testimony and proceedings in said cause shall be

taken by a competent stenographer to be agreed upon by

the parties to this action, or to be designated by the

Court, and shall thereafter be transcribed into longhand

and duly certified by the stenographer.

The testimony and proceedings so transcribed and cer-

lificd, together with such exhibits and documentary evi-

dence as may have been introduced in behalf of either

party, shall be thereupon certified by the Judge officiat-

ing at the trial as being a correct transcript of the tes-

timony and proceedings in said action at law, and the
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same shall thereupon be deemed and considered as tes-

timony taken, evidence introduced, and proceedings had

in the action in equity numbered 139 with the same effect

and to all intents and purposes as if said testimony had

been originally taken, proceedings had and evidence in-

troduced before an examiner in chancery, and said record

in said action at law so made and certified shall consti-

tute the record in said action in equity subject to the

right of either party to introduce further testimony perti-

nent to the cause if they so desire. Upon said record so

certified and such other testimony if taken, said action

in equity shall thereupon be submitted for its decision

and decree.

It is further stipulated that until said action at law

shall have been tried and determined and the record of the

trial shall have been made up as hereinbefore provided,

neither party shall be required to take any testimony in

said equity case No. 139, orally, by deposition or other-

wise, before the examiner in chancery or other officer.

It is further stipulated that such orders may be entered

in said respective causes by the Judge of this court in

chambers as may be requisite or necessary to carry the

term of this stipulation into effect.

Dated this 30th day of December, 1898.

JNO K. McBRIDE,
Solicitor and Attorney for Plaintiff, Bunker Hill and

Sullivan Mining and C. Oo.

W. B. HEYBURN,
E. M. HEYBURN,
L. A. DOHERTY,

Solicitors and Attorneys for Defendants Empire State-

Idaho M. & D. Co. & L, C, Co.



Empire Slate-Idaho Min. etc. Co. et al. 47

I consent to and approve the above stipulation. Jan.

2, 1899. JAS. H. BEATTY,

Judge.

[Endorsed] : Nos. 13S and 139. U. S. Circuit Court, Dis-

trict of Idaho. The Bunker Hill and Sullivan M. and

C Co. vs. Empire State-Idaho M. and D. Co. Stipulation

as to testimony. Filed Jan. 2nd, 1899. A. L. Richard-

son, Clerk.

In the Circuit Court of the United Mates, Ninth Circuit,

District of Idaho, Northern Division.

AT LAW.

BUNKER HILL AND SULLIVAN
MINING AND CONCENTRATING
COMPANY (a Corporation),

Plaintiff,

vs.

DMJPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
-M I X [NG < !<m PA NY (a Corporation),

Defendants.

No. 1US.
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IN EQUITY.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

> No. 139.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants.

Stipulation as to Trial of Cause.

It is hereby stipulated and agreed, the Court consent-

ing, that the trial of the action at law above entitled,

numbered 138, shall not take place at the coming May

term of said Court, but that the same shall be set down

for the October (1899) term of said court at Moscow.

It is further understood and agreed that the stipula-

tion heretofore entered into between the parties hereto on

December 30th, 1898, and now on file in said causes, shall

remain in full force and virtue, save and except as the

same has been modified by this stipulation as to the date

of trial of said action at law, No. 138.

Dated May 2, 1899.

LINDLEY & EIOKHOFF,

JOHN R. McBRIDE,
Attorneys for Plaintiff.

W. B. HEYBURN,
Attorney for Defendant.
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[Endorsed]: No. 139. (In Equity.) No. 138. (At

Law.) In the Circuit Court of the United States, Ninth

Circuit, District of Idaho, Northern Division. Bunker

Hill and Sullivan M. and C. Co. vs. Empire State-Idaho

M. and D. Co. Stipulation. Filed May 8th, 1899. A. L.

Richardson, Clerk.

In the United State* Circuit Court, Ninth Judicial Circuit, in

and for the District of Idaho, Northern Division.

AT LAW.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

No. 138.
EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MIXING COMPANY (a Corporation),

Defendants.

Stipulation Waiving Jury.

It is hereby expressly stipulated by and between the

attorneys of record for the plaintiff, Bunker Hill and Sul-

livan, Mining and Concentrating Company (a corporation),

and the attorneys of record for the defendant, Empire

State-Idaho Mining and Developing Company (a corpora-

tion), and the attorneys of record of the defendant, The

Last Chance Mining Company (a corporation), that all the
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issues of fact in the above case may be tried by the Court

without a jury, a trial by jury being hereby expressly

waived by all the parties hereto.

- Dated Moscow, Nov. 9th, 1899.

LINDLEY & EICKHOFF,

JOHN R. McBRIDE,

Attorneys for Plaintiff.

W. B. HEYBURN,

Attorney for Defendant Empire State-Idaho Mining and

Developing Company.

W. B. HEYBURN,

Attorney for Defendant Last Chance Mining Company.

[Endorsed]: Law. 138. U. S. Circuit Court, Ninth

Circuit, District of Idaho, Northern Division. Bunker

Hill and Sullivan M. and C. Co., Plaintiff, vs. Empire

State-Idaho M. and D. Co. et al., Defendants. Waiver of

jury. Piled Nov. 8th, 1899. A. L. Richardson, Clerk.
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hi the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants.

Findings by

the Court.

Findings of Fact and Conclusions of Law.

This cause coming on regularly for trial at the October

term of this court, 1899, on the issues joined in the plead-

ings—the plaintiff appearing by its counsel, Messrs. Cur-

tis II. Lindley, Jno. R, McRride, Albert Allen, and J. H.

Forney; and the defendants by Messrs. W. B. Heyburn,

Lyttleton Price, E. M. Heyburn, and A. L. Doherty—was

tried by the Court without a jury, a jury having been

waived by a written stipulation signed by counsel and

lil« (1, and in open court the trial proceeded after an open-
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ing statement by counsel for plaintiff on its behalf. The

plaintiff introduced its proofs, being both documentary

and oral testimony of numerous witnesses, who were

called, sworn, testiged, and the plaintiff announced that

it rested its case, and further announced that it waived

all claims for damages alleged in the complaint. The

defendants' counsel then made a statement of their

arounds of defense to the action, and thereupon intro-

duced their testimony, being both documentary and oral,

by witnesses who were duly called, sworn, and testified,

and thereafter announced their defense closed, and there-

upon the evidence was closed.

Thereafter the counsel for the respective parties were

heard in argument, and the Court having granted leave

to the counsel of each of the parties to submit briefs here-

after, in case they or either of them should so desire, and

which was afterward done, the case was taken under ad-

visement by the Court. And now, on this 4th day of May.

1900, the Court having announced its opinion on the

whole case and ordered that judgment be entered for the

plaintiff does this day of , 1900, make and

file its findings herein as follows:

Findings of Fact.

First.—That the allegations in the paragraph number

1 in the Complaint is true as alleged.

Second.—That the allegations of the complaint in para-

graphs II and III are true as alleged.

Third.—That about the 17th or 18th of September,

1885, the premises described in the plaintiff's complaint
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were vacant public mineral land of the United States and

open to location as such. That at that date one S. R.

Devine and two others, all citizens of the United States,

entered upon the same and located a mining claim there-

on by doing- all the acts required by law to make a valid

location, by the discovery of ore, marking the boundaries

by posts and monuments, posting a notice on the ground,

describing it, and causing the said notice to be properly

recorded. That afterward said mining claim was con-

veyed to the Stemwinder Mining Company, a corporation,

the duly authorized agents and officers of which made and
filed an amended location of said claim, marking the

boundaries thereof on the ground to correspond thereto,

and claiming thereby no other surface ground than that

claimed originally as its location, and the description of

said lode claim in paragraph IV of the amended com-
plaint conforms to the said amended location and duly re-

corded the same.

Fourth.—That the title to the said Stemwinder lode

claim has by various conveyances, beginning with the

original locators and divers grantees intermediate the

Baid locators and the plaintiff, been conveyed to and is

now invested in said plaintiff in this action, and that ever
since (he - - day of June, 1898, it has been and now is

the owner thereof and of all rights pertaining thereto.

Fifth.—That the said Emma and the said Last Chance
lode mining claims and the said Stemwinder lode claim.
;"s amended, are correctly described, as now claimed by
the respective parlies herein, by the annexed diagram
marked "A" and made a part hereof, viz.
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Sixth.—That on application made by the claimant of

the said Emma lode mining claim for a United States

patent, an action was brought in the District Court of the

First Judicial District of the Territory of Idaho by the

then claimant of the Stemwinder lode claim, pursuant to

an adverse claim filed in the proper landoffice, asserting

the right of the said Stemwinder claimant to the ground

in conflict between said respective claimants, and it was

therein determined and adjudged that the said Emma

location was prior in location to the said Stemwinder

lode, and entitled to the ground in conflict between them,

and such judicial determination is binding upon this

Court and the plaintiff, and that the Last Chance Mining

Company, defendant, is the owner of said Emma lode

claim by virtue of a patent issued by the United States

therefor.

Seventh.—That the Last Chance lode mining claim, as

shown on said diagram "A" above, was located by its

original claimants subsequent to the location of the Stem-

winder, and although the worded notices of each dated on

the same day of September, 1885, the Stemwinder dis-

covery and location was made prior to the said Last
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Chance, and its rights attached first to the ground now

in dispute between the parties, and I find that upon an

application for patent to the Last Chance lode raining

claim, as described in said diagram, no adverse claim was

made by the said Stemwinder owners to the ground in

conflict as shown on said diagram, and that the said Last

Chance Mining Company received their patent therefor

as so described, and is entitled to all the rights conferred

by such patent.

Eighth.—That there is a large ledge or lode of mineral

bearing rock and earth in place which enters the south-

erly end line of the StemwTinder lode claim, approxi-

mately having the course and width shown on the dia-

gram "A," and passing on its course through the said

Stemwinder, the said Emma, and the said Last Chance

lode claims, and having a clip southwesterly of from 35

to 40 degrees from the perpendicular, and on its descent

into the earth developments show that it passes far be-

yond the surface of each of the said claims, and said vein

or lode has its apex in each of said claims to the extent

indicated on said diagram.

Ninth.—That the lines which cross said lode on its

course through the Emma claim are not parallel, and so

converge in their prolongation to the westerly that planes

drawn downward along the course of said lines intersect

each other at a point marked "X" on said diagram, and
(lie rights of the owners of the said Emma lode claim to

the lode cease at that point.

Tenth.—That the lines "A," "B," <'C," "D," on said dia-

gram, correctly show the lines on the surface, projected
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from the southeasterly and northeasterly corners of the

Steinwinder lode claim, and indicate its right to follow

the lode on its descent westerly, except as modified by

the rights which defendants are adjudged to have by vir-

tue of these findings.

Eleventh.—That the defendants have entered upon and x

withhold from the plaintiff all that portion of said lode,

which lies between a plane drawTn downwards along the

line marked "A," "B," and the plane of the south end

line of said Last Chance claim drawn perpendicularly

downwards along and projected to the point "Z" on said

diagram, and assert right and title to same.

Twelfth.—That the allegation in the answer of the de-

fendant Last Chance Mining Company, subdivision VIII,

as set forth in answer to the first cause of action in plain-

tiff's complaint, and also in its answer to the second

cause of action therein, that the plaintiff's action is

barred by virtue of section 4036 of the statute of limita-

tions, is not sustained by the evidence.

Thirteenth.—That the value of the premises in dispute

herein is more than ten thousand dollars.

Conclusions of Law.

The plaintiff's action is not barred by law.

That the plaintiff is entitled to recover from the de-

fendant that portion of the lode or vein sued for which

lies in the triangular space bounded by perpendicular

planes passing through lines described as follows: Com-

mencing at a point where the south line of the "Emma"
prolonged westerly, intersects the south line of the "Last
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Chance," and indicated on said plat "A" by the letter

"X"; thence westerly along the prolongation of said

Emma line feet, to the point where the same is inter-

sected by the original south line of the Stemwinder pro-

longed westerly, and indicated upon said plat "A" by the

letter "Y"; thence easterly along said prolonged line of

the Stemwinder feet to the intersection of said south

line of the Last Chance prolonged westerly, and indi-

cated upon said plat by the letter "Z"; and thence to the

place of beginning feet along said south line of the

Last Chance and its prolongation. The right of said

plaintiff to said segment of said lode or vein being hereby

denied to all other portions of said vein or lode sued for

in this action by plaintiff and not contained in above de-

scription.

Let judgment be entered accordingly.

The above findings of fact and conclusions of law are

allowed and found this 2d day of July 1900.

BEATTY,

Judge.

[Endorsed]: No. 138. U. S. Circuit Court Northern

Division, District of Idaho. Bunker Hill and Sullivan

M. and C. Co. vs. Empire State-Idaho M. and D. Co.

Findings of fact and conclusions of law. Filed July 2,

1900. A. L. Richardson Clerk.
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In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN
\

MINING AND CONCENTRATING
COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING
AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Judgment.

This cause coming on to be heard at the October term

of the Court held at Moscow, in the district aforesaid, and

having been then and there upon trial was taken under

advisement, and the Court having at this day made and

filed its findings of fact and conclusions of law, and or-

dered judgment to be entered for the plaintiff that it re-

cover the premises by said decision adjudged to it to-

gether with costs

:

Now, therefore it is ordered and adjudged that the

plaintiff herein, the Bunker Hill and Sullivan Mining and

Concentrating Company, do have and recover from the

said defendants, The Last Chance Mining Company and

the Empire State-Idaho Mining and Developing Com-

pany, all that part of that certain lode and vein of
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mineral bearing rock and earth in place which lies in

Yreka mining district, Shoshone county, State of Idaho,

which lode passes through the premises known as the

Stemwinder lode claim, the Emma lode claim and the

Last Chance lode claim having its apex in each of said

claims, viz.: All that part of said lode which on its de-

scent into the earth to the westerly from said apex lying

in a triangular shape, and within perpendicular planes

passing through lines described as follows:

Commencing at a point where the south line of the

Emma prolonged westerly intersect the south line of thp

Last Chance, and indicated on said plat "A," attached

hereto and made a part hereof, by the letter "X" ; thence

westerly along the prolongation of the said Emma line

feet to the point where the same is intersected by

the original south line of the Stemwinder prolonged west-

erly and indicated upon said plat "A" by the letter "Y";

thence easterly along said prolonged line of the Stem-

winder feet; to the intersection of the said south

line of the Last Chance prolonged westerly and indicated

upon said plat by the letter "Z"; and thence to the place

of beginning feet along said south line of the Last

Chance and its prolongation, together with all and every

part of said vein or lode within and beneath the said

triangular parcel—said portion being particularly indi-

cated on said diagram—and that as to the remainder of

said lode, vein or premises sued for by the plaintiffs re-

cover nothing.

And it is further ordered and adjudged that the plain

till" recover of and from the defendant its costs of sail so
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taxed. This judgment shall be of effect from the date

it was submitted, being November 15th 1899.

Dated July 2d, 1900.

BEATTY,

Judge.

C
V
>C7050fpff>fc?r <i

In the Circuit Court of the United States, Northern Division,

District of Idaho.

BUNKER HILL AND SULLIVAN \

M. & C. COMPANY
J

vs. No. 138.

EMPIRE STATE-IDAHO M. & D. CO. \

etal.

Clerk's Certificate to Judgment-Roll.

I, the undersigned clerk of the Circuit Court of the

United States, for the District of Idaho, do hereby certify

that the papers hereto annexed constitute the judgment-

roll in the above-entitled action.

Witness my hand and the seal of said court this second

day of July, 1900.

[Seal] A. L. RICHARDSON,
! Clerk.



Empire State-Idaho Min. etc. Co. et al. 61

[Endorsed] : In the Circuit Court of the United States,

for the District of Idaho, Northern Division. Judgment-

al 1, No. 138. Bunker Hill and Sullivan Mining and

Concentrating Co. vs. Empire State-Idaho Mining and

Developing Co. et al. Register No. 1. Eiled July 2d,

1900. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Southern Division.

AT LAW.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING
COMPANY (a Corporation),

Plaintiff,

vs.

>No. 138.

EMPIRE STATE-IDAHO MINING)

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Stipulation as to Amendment of Judgment.

It is hereby stipulated by and between the attorneys

for plaintiff and the attorneys for defendants in the above
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cause that the judgment entered in this cause on the

second day of July, 1900, may be amended by inserting

in said judgment a copy of the diagram and plat desig-

nated in the findings of fact in this cause as diagram

"A," and that apt reference to said plat and diagram

may be made in said judgment. The clerk of the above-

entitled court is authorized to make the said amendments.

ments.

Dated this 30th day of July, 1900.

CURTIS H. LINDLEY and

JOHN R. McBRIDE,

Attorneys for Plaintiff.

HEYBURN, HEYBURN & DOHERTY,

Attorneys for Defendants.

[Endorsed]
:
No. 138. U. S. Circuit Court, District of

Idaho. Bunker Hill and Sullivan M. & C. Co. vs. Empire

State-Idaho M. and D. Co. Stipulation. Filed July

31st, 1900. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, District of Idaho.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY,

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING
AND DEVELOPING COMPANY
and LAST CHANCE MINING COM-

PANY,

Defendants.

Opinion.

Lindley & Eickhoff, John R. McBride, Albert Allen,

and J. H. Forney, Attorneys for Plaintiff.

Heyburn, Price, Heyburn & Doherty, Attorneys for

Defendants.

The question involved in this action is the right of

possession of, or title to, an underground portion of a

mineral bearing ledge, which is claimed by plaintiff

through its ownership of the Stemwinder mining claim,

and by defendants through their ownership of the Last

Chance and Emma mining claims. It involves the settle-
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merit of an underground mining conflict based upon sur-

face rights. The mining law, as authoritively inter-

preted, proves in many cases most cruel to important

mining interests. Priority has become the chief element

of value in a mining location. However carefully a

junior locator may lay his lines upon the public domain

so as to carve therefrom a mining claim in exact con-

formity to the law, he may nevertheless find himself

robbed of what the law pretends to grant him, by some

senior locator, who, however carelessly he may have

made his location, by accident rather than by foresight

happens to have the ledge crossing two of his boundary

planes, between which he follows it regardless of dip,

strike, and all junior locators. It is often most painful

to enforce such a law, but as it is, it must be followed

until changed. It is remarkable that there seems to be

no effort made for its improvement, which might so easily

be done.

In the trial of the cause many questions have been pre-

sented, which with the facts concerning them will be

stated as considered.

The following diagram shows the relative position of

the mining locations as now claimed by the respective

owners:
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The important question is that of priority of location.

As between the Stemwinder and Emma it is by judicial

determination conclusively settled in favor of the Emma.

Defendants also claim a like conclusive determination,

fixing the date of location of the Last Chance on Septem-

ber 17th, 1885, in an action between the Last Chance and

Tyler mining companies, but as neither the title of the

Stemwinder nor the interests of its owners therein were

in any way involved in that suit, the defendants' claim

cannot be admitted.

The location notice of the Stemwinder and Last Chance

are each dated September 17th, 1885, but Devine, the

locator of the Stemwinder, says he made a mistake in the

date, and it should have been the 18th. While the wit-

nesses identified the particular day of location, they differ

as to whether it was the 17th or 18th. The testimony

shows that on the day prior to the location of the Stem-

winder, Devine and three of the Last Chance locators-

Flaherty, Smith, and Carlin—were in the country several

miles east of the locality of these claims, and in the even-

ing of that day they met in camp on Jackass Prairie,

about two to three miles northerly from such locality.
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They had heard of the location of the Bunker Hill, which

lies next south of the Stemwinder, and Carlin reported

that he had found it. The next morning all these parties

repaired to that neighborhood and Devine discovered and

located the Stemwinder, and, as he claims, before the

other parties had discovered the Last Chance. He also

claims that as late as the 20th he passed over the ground

of the Last Chance; that no location of it had been made;

that he was at the tree on which he subsequently saw

the notice and that then there was no noice on it. On

that date, the 20th, he located the Tyler, and while he

says the ground now covered by the Last Chance and

lying between the Stemwinder and Tyler was vacant, and

while he must then have known, or at least had strong

reasons to believe, the ledge passed through it, he did not

locate it, but left sufficient space between his two claims

for the Last Chance—a fact strongly suggesting that it

had already been located. In addition to Devine's detail

of the movements of the parties, which indicate that he

was on the Stemwinder ground before they were on the

Last Chance, and his direct statement of his prior loca-

tion, the facts that when he found a Last Chance stake

on his ground he protested until they removed it, which

Smith admits was done, and that the Last Chance lies

farther up the hill than the Stemwinder, have some ten-

dency toward the conclusion that the Stemwinder was

the first located.

Smith, one of the Last Chance locators, says that on

the day they came from Jackass Prairie, which he says

was the 17th, the four named parties went up the hill

where these claims are; that he went down into the gulch
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leaving the others on the hill; that in about an hour

Flaherty and Carlin, came down saying that Devine has

located the Stemwinder, and that they wanted two

notices written for the Emma and Last Chance; that the

notice of the Emma referred to it as lying north of and

adjoining the Stemwinder, and that of the Last Chance

as lying north of and adjoining the Emma, but says that

instead of putting up these notices immediately they

were not posted until the 19th. His tesimony is a clear

admission that the Stemwinder was first located, but that

all were discovered on the same day, which he says was

the 17th, and not the 18th, as Devine says.

The defendants criticise Smith's testimony, alleging

that he has had recent trouble with the owners of the

Last Chance, but a comparison of his present testimony

with that given by him in a former case involving the

date of the Last Chance location, does not suggest any

material change in his testimony. The testimony of Car-

lin given in a trial between the Last Chance and Tyler

was introduced, but it was in relation to the relative

date of the Last Chance and Tyler, and throws but little

light upon the exact time when the Stemwinder was

located. My impression from all the testimony is, that

both the Last Chance and Stemwinder were discovered

on the same day and at nearly the same time, but that the

Stemwinder was prior in discovery and location. Con-

sidering the movements of these prospectors, and the fact

that the Last Chance locators were in the country at least

a day before Devine, it is possible that they may have

been on the Last Chance ground before Devine located

the Stemwinder. While the preponderance of the testi-
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mony seems to be in favor of the priority of the Stem

winder, yet all the circumstances considered, there is

reason for doubt. It is therefore hoped that the review-

ing Court may find it consistent to disregard the usual

rule of following the findings of fact adopted by the trial

court, and examine the testimony independent of this

conclusion.

Does the granting of the patent conclusively fix the

date of location of the Last Chance Claim as at the time

named in the location notice? The view that it should is

not without reasonable support. The location notice is

a necessary paper in the patent proceedings. We cannot

imagine a valid notice without a date. The date then ap<

pears in the proceedings—it is generally placed on the

posted notice, but even if not published or posted, it can

be known by an examination in the landoffice. It seems

to me that the existence of a notice, and the date of it, is

as much a fact to be settled by the land department in

issuing a patent, as any fact connected with the applica-

tion. There may be a few cases in which this rule would

work a hardship upon adjoining claimants, but there are

many more in which the hardship to the patentee is

greater. If the question of date is forever left open, his

patent in this most important particular is but a snare to

him; he may at any time be called upon to prove his title,

and often after the witnesses are dead and the means of

proof are lost. The law in granting a patent intends to

change the unstable possessory title into one fixed and

unassailable. Although Justice Field in the Eureka

case said that it "is something upon which its holder can

rely for peace and security," and that "in its potency it is
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ironclad," yet it does not seem that all questions con-

nected with the patent record are yet conclusively settled

by judicial decision, and among- them is that of the date

of location of the patented claim. In Smelting- Company

vs. Kemp, 104 U. S. 640-1, the court says that the officers

of the land department are authorized to settle matters

of fact in patent applicaions; that their action in such

matters is in its nature judicial; that "their judgment as

to matters of fact properly determinable by them is con-

clusive,"' and "that all requirements preliminary to its

issue have been complied with," besides referring to the

hardship on the patentee of submitting the same question

to successive juries and discussing the unassailable char-

acter of the patent, but the question of what those

"matters of fact" and requirements preliminary" are is

left undefined, and remains the subject of conjecture and

contention. In the Eureka case, 4 Saw. 317, the argu-

ment tends to support the view that the patent estab-

lishes the date of locaion, and beyond question so, when
the date is named in the patent itself. However, these

cases do not settle the question, but so far as this Court is

concerned, he Circuit Court of Appeals of this circuit in

the Last Chance Mining Company vs. Tyler Mining Com-

pany, CI Fed., 557, has determined it. In that case this

same question as to the same Last Chance mining claim

was involved. The Court says: "But it (the patent) does

not fix the time when the location was made. In order

to determine this question it is necessary to introduce

evidence independent of the patent." It is therefore held

that the issue of the Last Chance patent does not conclu-

sively fix the date of location.
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The Stemwinder and Last Chance Claims, as located,

had a surface conflict notwithstanding which the Stem-

winder did not protest the application for patent to the

Last Chance. Whether this omission was an admission

by the Stemwinder of the priority of location of the Last

Chance is the question most earnestly discussed by coun-

sel. It is contended, and with much reason, that the pro-

ceeding in the landofflce for a patent is equivalent to a

judicial proceeding against all the world. The law re-

quires such particularity of statement of what is claimed

by the applicant, and such lengthy notice thereof, both

by publication in public print and by the posting of notice

on the claim, that it would seem that all may have ample

notice of what is claimed, and it also directs that if ob-

jection is not duly made, all parties are thereafter barred

from making any objection to the issue of the patent. It

is claimed that because of the surface conflict between

the two claims the application for patent for the Last

Chance was equivalent to an action against the Stem-

winder with service of summons; that the failure of the

Stemwinder to enter its objection and contest the applica-

tion is equivalent to a default in an action in court, and

that the landofflce is a court invested with judicial func-

tions for this special kind of action. Certainly it is well

settled that a "judgment by default is just as conclusive

an adjudication between parties of whatever is essential

to support the judgment as one rendeded after answer and

contest." (Last Chance Mining Company vs. Tyler Min-

ing Company, 157 JJ. S. 691.) But even considering the

failure of the Stemwinder to object to the Last Chance

application for patent as equivalent to a default in an
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action, the question still remains as to what facts are es-

sential to support the judgment of the land department

in issuing the patent. Is the date of location one of those

essential facts? I think the authority is, that it is not.

In the case last cited there are some holdings bearing

upon the question of res adjudicata that seems to be a

guide here. On page 687 the Court says: "The particular

matter in controversy in the adverse suit was the trian-

gular piece of ground which is not the matter in dispute

in this action. The judgment in that case is therefore

not conclusive in this as to matters which might have

been decided, but only as to matters which were in fact

decided." Again it says: "The question, then, is what

was in fact decided in that action?" And it held and

showed by the pleadings that the date of location of the

Last Chance was specially put in issue and was consid-

ered and decided. In the proceedings for the Last

Chance patent it cannot be said that such date was more

than inferentially included in the pleadings or conclu-

sion, and certainly it was not directly decided. Upon

the question of priority, both as to facts and the law

which this court must follow, the conclusion is that the

Stemwinder location is prior to the Last Chance.

The question of the underground rights of the Stem-

winder remains for consideration. After the location of

the Last Chance, the Stemwinder location was so

amended that its north boundary line in running east

bore more to the north than the original north line, but

it is made to appear by one of the illustrations, by plain-

tiff's counsel, that the point of convergence of these two-

lines is so without the limits of the Last Chance as that
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it is not affected 'by the change. While there can be no

question of the right of the Stemwinder to amend its

notice and location, it cannot do so to the detriment of

an intervening locator. But neither the original or

amended north line of the Stemwinder is the line of sep-

aration between the rights of the parties in this case.

Neither is the south line of the Last Chance the separat-

ing plane, for the reason that the Last Chance is the

junior claim. It is conceded that defendants own also

the Emma claim, which has been adjudicated as prior

to the Stemwinder, and therefore owns that part of the

apex of the ledge within its boundaries. The south line

of the Emma does not continue to the east quite to the

east boundary of the Stemwinder, but it does continue

in that direction beyond the limits of the ledge. The

Stemwinder, then, so far as concerns the Last Chance,

owns the apex of the ledge to its north line, but as to the

Emma, it owns it only to the Emma south line. If the

lines of the Emma were so laid that this south line could

be prolonged indefinitely, there can be no question that

it would form the dividing line between the Emma and

Stemwinder, but the Emma's legal end lines so converge

that they meet at the point designated on the above plat

by the letter "X," beyond which to the westward the

Emma cannot follow the ledge. Can the Stemwinder

take up the ledge in its downward course where the

Emma loses it and continue to follow it within the limits

of its north line? If so, then it would own more along

the course of the ledge beneath the surface than it owns

on the surface or on the apex. In a few cases, in conse-

quence of the peculiar facts, the law has been so con-
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strued that less in length of the ledge is held beneath the

surface than is owned of the apex, but in the Del Monte

case, 171 U. S. 88-91, the Supreme Court argues to the

contrary, and it certainly is the clear design of the law

that the lineal ownership of the ledge is the same under

as upon the surface. There is nothing in the law grant-

ing, under any circumstances, the owner of the dis-

covered ledge more underground than he owns of the

apex. On the contrary, there are provisions to guard

against this. As the case of Waibrath vs. Champion

Mining Company, 171 U. S. 293, is understood,, the Court

did give a locator more of the ledge under ground than

he owned of its apex, but this was not concerning the

primary vein or the one upon which the location was

based, but was of a secondary vein which was unknown

when the location was made, and constituted no function

in forming the lines of the claim. The Court, on page

308, says: "These propositions we affirm, with the addi-

tion that the end lines of the original vein shall be the

end lines of all the veins found within the surface bound-

aries." This, however, has never been held by any Court,

concerning the discovery vein. My conclusion is, that

the Steniwinder owns only so much of the apex of the

ledge measured along its center as lies between its south

line as originally located, and the south line of the Emma,
and that in following the ledge on its downward course

it must be between the prolongation of the planes passing

through these lines which would end at their point of

convergence indicated upon the plat by the letter "Y."

There is another view which might be taken of the Stem-

winder's right; that is, that its south boundary line
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should be considered established, and that another line

parallel to it should be established at the point where

its ledge passes into the Emma, as was done by the

Supreme Court in the Del Monte case, supra. This rule

would be followed here but for the priority of the Emma.

Defendants claim that the planes of the Stemwinder's

end lines run more along the course than upon the dip of

the ledge and refer to the fact that this Court once in-

structed a jury that this could not be done. Such in-

structions was given in the hurry of a jury trial—per-

haps without sufficient reflection—and it may also have

been somewhat biased by the still lingering view always

entertained by the miner, that ledges were to be followed

upon their dip, but I think the instruction was not in ac-

cord with the rule of the Supreme ourt which is simply,

that ledges are to be followed between end line planes

without any limitation prescribed as to dip or course.

Following the logic of that rule, I have not examined the

evidence bearing upon the relation of the Stemwinder's

end lines to the course or dip of the ledge.

The defendant, Last Chance Company, claims to have

held for over five years open, notorious, and adverse pos-

session of the disputed premises, and that under the laws

of Idaho it has a perect title. I do not think the testi-

mony shows such possession as is contemplated by the

Idaho statute to confer title.

While other questions have been referred to, those con-

trolling have been above disposed of. The conclusion

therefore is, that plaintiff have judgment for so much of

the premises in dispute as lies within the triangular

space bounded by the perpendicular planes prolonged
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westerly passing through the south line of the Last

Chance, the south line of the Emma, and the original

south line of the Steniwinder, and indicated approxi-

mately upon the above plat by the triangular "Z," "Y,"

"X." BEATTY,

Judge.

[Endorsed] : No. 138. U. S. Circuit Court, Northern

Division, District of Idaho. Bunker Hill- and Sullivan

M. and C. Co. vs. Empire State-Idaho M. and 1). Oo. Opin-

ion. Filed May 4th, 1900. A. L. Richardson, Clerk.

In tJw Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs. Petition for

Writ

of Error.
EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY, (a Corporation),

Defendants.

Petition for Writ of Error.

To the Honorable W. W. MORROW, Judge of Circuit

Court, Ninth Circuit:

The above-named plaintiff, the Bunker Hill and Sulli-

van Mining and Concentrating Company, a corporation,
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conceiving itself aggrieved by the decision and judgment

of this Court, made and entered on the 9th day of July,

1900, in the above-entitled action, does hereby pray for a

writ of errorfrom said decision andjudgment to the United

States Circuit Court of Appeals, in and for the Ninth

Judicial Circuit, and attaches hereto its assignment of

errors, and prays that the Judge of said court may allow

said writ and direct that a transcript of record of the pro-

ceedings upon which said judgment was entered, duly

authenticated, may be sent to said Circuit Court of Ap-

peals.

CURTIS H. LINDLEY,

JOHN R. McBRIDE,

Attorneys for Plaintiff in Error.

Order Allowing Writ and Fixing Bond.

And now, to wit, on this, the 8th day of August, 1900,

it is ordered that said petition be allowed as prayed for,

and that the amount of bond on said writ of error be, and

hereby is, fixed at one thousand ($1,000) dollars.

W. W. MORROW,
Circuit Judge.

Assignment of Errors.

1st. The Court erred in refusing, upon the findings of

fact made and filed herein, to enter judgment in favor of

the plaintiff for the recovery of all the grounds sued for,

and claimed by the plaintiff, in its prayer for judgment,

because the apex of said vein or lode in dispute is within

the premises adjudged to belong to the plaintiff and

known as the "Stemwinder," and within its end lines pro-
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jected along their course in the descent of the said lode

into the earth, and drawn downward perpendicularly.

2d. The Court erred in refusing, upon the findings of

fact made and filed herein, to enter judgment in favor of

the plaintiff: for the recovery of all the grounds sued for,

and claimed by the plaintiff, in its prayer for judgment,

because, it having been determined by the Court that the

said "Stemwinder" location was prior to that of the said

"Last Chance," the lode, by virtue of that fact, became

the property of the said "Stemwinder" owners, and the

said "Last Chance" being a later location, cannot, by vir-

tue of its location, deprive the plaintiff, the owner of the

"Stemwinder" lode, of its vein in depth, though it may

own the surface ground covering the same; and the judg-

ment of the Court to the extent aforesaid, which deprives

the plaintiff in this case of the underground portion of

the vein sued for is against law.

3d. The Court erred in reusing, upon the findings of

fact made and filed herein, to enter judgment in favor of

the plaintiff for the recovery of all the grounds sued for,

and claimed by the plaintiff, in its prayer for judgment,

because the conclusions of law are not in accordance with

the findings of fact, and do not give the plaintiff herein

its rights as they are determined by the acts found; and

in limiting its recovery to the space described in the judg-

ment, is against the facts and the law applicable thereto.

4th. The Court erred in refusing, upon the findings of

fad made and filed herein, to enter judgment in favor

of the plaintiff for the recoveryof all the grounds sued for,

and claimed by the plaintiff, in its prayer for judgment,

because, under the facts found, the plaintiff is entitled to
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full recovery of all the premises sued for and described

in the complaint.

Wherefore, plaintiff prays that said judgment be modi-

fied, and that a judgment be rendered by this Court as

prayed for in the complaint.

CURTIS H. LINDLEY and

JOHN R. McBRIDE,

Attorneys for Plaintiffs.

[Endorsed]: No. 138. Circuit Court, Ninth Circuit,

District of Idaho, Northern Division. Bunker Hill & S.

M. & C. Co., Plaintiff, vs. Empire State-Idaho M. & D. Co.,

& Last Chance M. Co., Defendants. Petition for writ of

error. Assignments of error. Order allowing petition.

Filed Aug. 2d, 1900. A. L. Richardson, Clerk.
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In the Circuit Court of the United Mates, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs. Bond on

> Writ

EMPIRE STATE-IDAHO MINING of Error.

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants.

Bond on Writ of Error.

Know all men by these presents, that we, the Bunker

Hill and Sullivan Mining and Concentrating Company, a

corporation as principal, and Frederick Burbidge and F.

W. Knowlton, as sureties, are held and firmly bound unto

the Empire State-Idaho Mining and Developing Com-

pany, a corporation, and the Last Chance Mining Com-

pany, a corporation, for the just and full sum of one

thousand ($1,000) dollars, to be paid unto the said above

named parties defendants, their certain attorneys, exec-

utors, administrators or assigns, bo which payment, well
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and truly to be made, we bind ourselves, our executors,

heirs and administrators, jointly and severally, firmly by

these presents.

Sealed with our seals and dated this 28th day of July,

in the year of our Lord one thousand nine hundred.

Upon the condition that, whereas, lately, at a session

of the Circuit Court of the United States for the District

of Idaho, Northern Division, in a suit pending in said

court between the Bunker Hill and Sullivan Mining and

Concentrating Company, a corporation, plaintiff, and

the said Empire State-Idaho Mining and Developing

Company, a corporation, and the Last Chance Mining

Company, a corporation, the judgment was rendered

against the said plaintiff for a large portion of the prem-

ises sued for in said action; and whereas, the said plain-

tiff, conceiving itself aggrieved thereby, has obtained

from said Circuit Court a writ of error to reverse and cor-

rect said judgment in that behalf, and a citation directed

to the said above named defendants admonishing them to

be and appear at the United States Circuit Court of Ap-

peals for the 9th (Xinth) Circuit, to be holden at San

I^rancisco, in the State of California, on the 6th day of

September next.

Now, the condition of the above obligation is such that

if the said plaintiff in error shall prosecute its said writ

of error to effect and answer all damages and costs if it

fails to make its plea good in said Court, then the above
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obligation to be void; otherwise to remain in full force

and virtue.

BUNKER HILL AND SULLIVAN MINING AND CON-

CENTRATING COMPANY.
By FREDERICK BURBIDGE,

Agent and Attorney in Fact.

FREDERICK BURBIDGE,

Surety.

F. W. KNOWLTON,
Surety.

United States of America,

District of Idaho, }>ss.

Sihoskone County.

Frederick Burbidge and F. W. Knowlton, being duly

sworn, each for himself deposes that he is the same per-

son whose name is subscribed to the foregoing bond as a

surety thereto; that he is a resident and householder of

said State of Idaho and District of Idaho, and is worth

the sum of one thousand ($1,000) dollars, exclusive of

property exempt from execution, and over and above all

debts and liabilities.

FREDERICK BURBIDGE.
F. W. KNOWLTON.

Subscribed and sworn to before me this 28th day of

July, 1900.

[Seal]
•

C. W. SIMMONS,

Notary Public.

Approved.

W. W. MORROW, Judge.
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[Endorsed] : No. 138. Circuit Court United States,

Ninth Circuit, Northern Division, District of Idaho.

Bunker Hill & Sullivan M. & C. Co. vs. Empire State etc.

Co. Bond on writ of error. Filed Aug. 14th, 1900. A.

L. Richardson, Clerk.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable, the

Judge of the Circuit Court of the Uuited States for

the District of Idaho, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between the

Bunker Hill and Sullivan Mining and Concentrating

Company, a corporation plaintiff in error, and the Em-

pire State-Idaho Mining and Developing Company, a cor-

poration, and the Last Chance Mining Company, a cor-

poration, defendants in error, a manifest error hath hap-

pened, to the great damage of the said Bunker Hill and

Sullivan Mining and Concentrating Company, plaintiff in

error, as by its complaint appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal, dis-

tinctly and openly, you send the record and proceedings,

aforesaid, with all things concerning the same, to the
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United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at the City of San Francisco, in the State of Cali-

ornia, on the sixth clay of September next, in the said

Circuit Court of Appeals, to be then and there held, that

the record and procedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

the 15th day of August, in the year of our Lord one thou-

sand nine hundred.

[Seal] A. L. RICHARDSON,
Clerk of the United States Circuit Court of the District of

Idaho.

Allowed by

W. W. MORROW,
Circuit Judge.

Service of the within by copy acknowledged this 21st

day of August, 1900.

HEYBURN, HEYBURN & DOHERTY,
Attorneys for Defendants in Error.

[Endorsed] : United States Circuit Court of Appeals,

for (he Ninth Circuit. Bunker Hill and Sullivan M. and

C. Co., Plaintiff in Error, vs. Empire State-Idaho M. and

D. Co. et al., Defendants in Error. Writ of Error. Filed

Aug. 22d, 1900. A. L. Richardson, Clerk.
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Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto re-

lating, be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit, and the same is

transmitted accordingly.

Test:

[Seal] A. L. RICHARDSON,

Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Empire State-

Idaho Mining and Developing Company, a Corpora-

tion, and Last Chance Mining Company, a Corpora-

tion, and to your Attorneys, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals, for the Ninth

Circuit, to be holden at the city of San Francisco, in the

State of California, on the 6th day of September, 1900,

pursuant to a writ of error duly issued and now on file

in the clerk's office of the Circuit Court of the United

States, for the District of Idaho, wherein the Bunker Hill
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and Sullivan Mining and Concentrating Company, a cor-

poration, is plaintiff in error, and you are defendants in

error, to show cause, if any there be, why the judgment

rendered against the said plaintiff in error, as in the said

writ of error mentioned, should not be corrected, and why

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable W. W. MORROW, Judge of

the United States Circuit Court, for the Ninth Circuit,

this 8th day of August, A. D. 1900.

WM. W. MORROW,

Circuit Judge.

Service by copy accepted this 13th day of August, A.

D. 1900.

HEYBURN, HEYBURN & DOHERTY,

Attorneys for Defendants.

[Endorsed] : United States Circuit Court of Appeals,

for the Ninth Circuit. Bunker Hill Mining and Concen-

trating Company, Plaintiff in Error, vs. Empire State-

Idaho Mining and Developing Company and Last Chance

Mining Company. Citation. Filed Aug. 14, 1900. A. L.

Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

District of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants.

Clerk's Certificate to Transcript.

I, A. L. Richardson, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

1 to inclusive, to be a full, true, and correct copy of

the papers and proceedings in the above-entitled cause,

and that the same together constitute the transcript of

the record and the return to the annexed writ of error.

I further certify that the cost of said record, amounting to
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the sum of $61.70, has been paid by the said plaintiff in

error.

Witness my hand and the seal of said Court affixed at

Boise City, Idaho, this 23d day of August, 1900.

[Seal] A. L. RICHARDSON,

Clerk.

[Ten Cent U. S. Int. Rev. Stamp. Canceled.]

[Endorsed] : No. G30. In the United States Circuit

Court of Appeals, for the Ninth Circuit. The Bunker

liill and Sullivan Mining and Concentrating Company

(a Corporation), Plaintiff in Error, vs. The Empire State-

Idaho Mining and Developing Company (a Corporation),

and the Last Chance Mining Company (a Corporation).

Defendants in Error. Transcript of Record. Error to the

Circuit Court of the United States for the District of

Idaho.

Filed August 27, 1900.

F. D. MONCKTON,

Clerk.

l .-v
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No. 630

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

BUNKER HILL & SULLIVAN
MINING AND CONCENTRAT-
ING COMPANY (a Corporation),

Plaintiff in Error,

vs.

EMPIRE STATE IDAHO MIN-
ING AND DEVELOPING)
COMPANY (a Corporation) and the

LAST CHANCE MINING COM-
PANY (a Corporation),

Defendants in Error.

Brief of Plaintiff in Error.

CURTIS H. LINDLEY,

JOHN R. McBRIDE,

Attorneys for Plaintiff in Error.

The Murdock Press, 53a Clay Street, S. F.





IN THE

United States Circuit Court of Appeals

NINTH CIRCUIT.

BUNKER HILL & SULLIVAN
MINING AND CONCENTRAT-
ING COMPANY (a Corporation),

Plaintiff in Error,
,

vs.

EMPIRE STATE IDAHO MIN-I
ING AND DEVELOPING
COMPANY (a Corporation) et al.,

Defendants in Error.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This is an action of ejectment, brought by plaintiff in

error, as the owner of the Stemwinder mining claim,

situated in Shoshone County, Idaho, to recover from

defendants in error, possession of an underground seg-

ment of a vein having its top or apex within the Stem-

winder claim.

The facts of the case, the loaix in quo, the relative

situation of the properties of the respective litigants and

their respective contentions may be succinctly outlined



by reference to the diagram which is embodied in both the

findings and judgment, and which is herewith repro-

duced.

i- -i-V AC/; UQ, v ,

>».70'2<0^7?)pk)FT "-

DiajriTm A,

As heretofore stated, the Bunker Hill & Sullivan M.

& C. Co., plaintiff in error, owns the Stemwinder. The

defendant in error, Last Chance Mining Company, is the

owner of the Emma and Last Chance claims. With

reference to the apex and downward course of the vein,

the trial court finds as follows :

—

" Eighth. That there is a large ledge or lode of
" mineral bearing rock and earth in place which enters
" the southerly end of the Stemwinder lode claim
" approximately having the course and width shown on
" the diagram 'A' and passing on its course through the
" said Emma and said Last Chance lode claims, and
" having a dip southwesterly of from 35 to 40 degrees
" from the perpendicular, and on its descent into the
" earth developments show that it passes far beyond the
" surface of each of the said claims, and said vein or
" lode has its apex in each of said claims to the extent
" indicated in said diagram."

Record, p. 55.



On the question of priorities the Court finds that the

Emma location was prior in point of time to the Stem-

winder (Finding 6, p. 54), and that the Stemwinder is

prior to the Last Chance (Finding 7, p. 54). The Stem-

winder is unpatented. The Emma and Last Chance are

patented. All of the locations were made in 1885.

The end lines of the Emma are not parallel, but con-

verge in the direction of the dip, and when extended in

their own direction intersect at the point marked X on

the diagram. (Finding 9, p. 55.)

The end lines of the Stemwinder are parallel, but the

north end line is for the greater part of its length within

the patented surface of the Emma.

With reference to the bounding planes defining the

extralateral right of the Stemwinder, the Court finds:

—

"Tenth. That the lines a-b, c-d on said diagram
" correctly show the lines on the surface projected
" from the southeasterly and northeasterly corners
" of the Stemwinder lode claim, and indicate its right to
" follow the lode on its descent westerly except as modi-
" fied by the rights which the defendants are adjudged to
" have by virtue of these findings."

Finding tenth, p. 55.

As to the extralateral right of the Emma, the Court

determined that it ceased at the intersection of its con-

verging end lines, i. e., at the point X-

Finding 9, p. 55.

The entry of the defendants in error was upon that

underground part of the vein lying west of the Stem-

winder west side line plane (a-c) south of the Stem-

winder northerly end line bounding plane (b-a-a1) and



north of a plane drawn through the south boundary of

the Last Chance prolonged in its own direction to the

point Z, where it intersects the Stemwinder south

boundary prolonged.

Upon this state of facts the Court limited the

extralateral right of the Stemwinder to that portion

of the vein tying between vertical planes drawn through

the Stemwinder south end line (d-c), and that line

produced to Y, and the south line of the Emma prolonged

to its intersection with the Stemwinder extended south

end line at the point Y. In other words the Court holds

that the Stemwinder extralateral right ceases at the point

Y, giving to the south line of the Emma and that line

produced indefinitely the function of an end line of

the Stemwinder. Judgment was entered accordingly.

Plaintiff in error, not being content with this judgment,

brings the case to this court for review on writ of error.

ASSIGNMENTS OF ERROR.

The case comes before the appellate court upon the

judgment roll alone, which contains the pleadings of

the parties, the findings and conclusions of law, and the

judgment. Such errors as may be properly complained

of must necessarily appear upon the face of the record.

As assigned, they are as follows:

—

1st. The Court erred in refusing, upon the findings

of fact made and filed herein, to enter judgment in favor

of plaintiff for the recovery of all the ground sued for

and claimed by the plaintiff in its prayer for judgment,
because the apex of said vein or lode in dispute is within
the premises adjudged to belong to the plaintiff, and
known as the "Stemwinder" and within its end line



planes projected along their course in the descent of the

said lode into the earth and drawn downward perpen-

dicularly.

2d. The Court erred in refusing, upon the findings

of fact made and filed herein, to enter judgment in favor

of the plaintiff for the recovery of all the ground sued

for and claimed by the plaintiff" in its prayer for judg-

ment, because, it having been determined by the court

that the said " Stemwinder " location was prior to that

of the said " Last Chance," the lode, by virtue of that

fact, became the property of the said " Stemwinder "

owners, and the said " Last Chance," being a later loca-

tion, cannot, by virtue of its location, deprive the plain-

tiff, the owner of the Stemwinder lode, of its vein in

depth, though it may own the surface ground covering

the same ; and the judgment of the Court, to the extent

aforesaid, which deprives the plaintiff in this case of the

underground portion of the vein sued for, is against law.

3d. The Court erred in refusing, upon the findings

of fact made and filed herein, to enter judgment in favor

of the plaintiff for the recovery of all the ground sued

for, and claimed by the plaintiff in its prayer for judg-
ment, because the conclusions of law are not in accord-

ance with the findings of fact, and do not give the

plaintiff herein its rights as they are determined by the

facts found ; and in limiting its recovery to the space

described in the judgment, is against the facts and the

law applicable thereto.

4th. The Court erred in refusing, upon the findings

of fact made and filed herein, to enter judgment in favor

of the plaintiff for the recovery of all the ground sued
for and claimed by the plaintiff in its prayer for judg-
ment, because, under the facts found, the plaintiff is

entitled to full recovery of all the premises sued for and
described in the complaint.

Practically speaking, these four assignments are but

four separate statements in modified forms of the same

error.



From the point of view of the plaintiff in error, its

grievance as presented by this appeal may be thus formu-

lated :

—

lf>on the facts found, with priority established in favor

of the Stemwinder as against the Last Chance (priority in

favor of the Emma being conceded), the Court erred in

refusing to award to plaintiff in error all underground

parts of the vein found between vertical planes drawn

through the Stemwinder end lines (b-a and d-c) and those

lines produced in their own direction westwardly indefi-

nitely, less such parts as rightfully belonged to the Emma
with its converging end lines intersecting at the point X
on the diagram.

With this statement of the errors relied upon to secure

a modification of the judgment, we respectfully submit

our views upon the law of the case as involved in this

appeal.

ARGUMENT.
The legal problems involved are self-assertive. They

force themselves upon the attention of the court, and

require but little prefatory introduction.

For argumentative purposes we will separate the

three claims, and deal with them chronologically. We
logically start with the Emma, discovered at a time when,

according to the findings, the lode throughout its length

and surface areas included within the three locations,

formed a part of the unappropriated public mineral

domain. The inquiry necessarity suggests itself—what

rights were secured to the Emma by its location in the

form shown by the record and with the lode in position

as shown upon diagram "A"?



The Emma and its Extralateral Right.

Taking the Emma as located and patented regardless

of the environment -established by the later locations, it

is not difficult for us to determine how much of the vein

the location legally covered, or what was left for the next

comer. The surface area covers a small segment of the

lode, crossing two nonparallel lines which the locator

evidently supposed would perform merely sideline func-

tions. But in law they became end lines, or colloquially

speaking, side-end lines, by which all rights upon the

vein on and underneath the surface are to be defined.

There is no question as to the uniformity of this rule.

It was first announced in the Flagstaff case, where the

locator claimed 2,600 feet of the vein, and having mis-

taken its course was awarded only 100 feet, as that was

all that was found within his so-called side boundaries.

Flagstaff M. Co. v. Tarbet, 98 U. S. 463.

The doctrine thus announced has been steadily adhered

to in subsequent cases.

Argentine M. Co. v. Terrible M. Co., L22 U. S.

478;

King v. Amy ((• Silversmith Cons. M. Co., 152

U. S. 222.

The proposition of law announced in these cases has,

by repeated judicial decision, crystallized into an axiom.

We may quote appropriately the latest declaration on

the subject by the Supreme Court of the United States.

Said Justice Brewer, speaking for that court :

—



"Our conclusions may be summed up in these propo-
" sitions :

—

" First. The location, as made on the surface by the
" locator, determines the extent of rights below the sur-

" face.

" Second. The end-lines, as he marks them on the
" surface, with the single exception hereinafter nociced,

" place the limits beyond which he may not go in the
" appropriation of any vein or veins along their course or
" strike. . . .

" Fourth. The only exception to the rule that the
'* end-lines of the location, as the locator places them,
" establish the limits beyond which he may not go in the
" appropriation of a vein on its course or strike is when
" it is developed that, in fact, the location has been
" placed not along but across the course of the vein. In
" such case the law declares that those which the locator
" called his side-lines are his end-lines, and those which
" he called end-lines are, in fact, side-lines, and this,

" upon the proposition that it was the intent of Congress
•' to give to the locator only so many feet of the length
" of the vein, that length to be bounded by the lines

" which the locator has established by his location."

Del Monte Min. Co. v. Last Chance Min Co., 171

U. S. 55, 89.

While there has been no attempt in the case at bar to

claim for the Emma anything in length on the vein

beyond its side-end line boundaries, or anything in depth

beyond the intersection of its converging side-end line

bounding planes, we wish to have accurately subtracted

from the public domain the full measure of property

rights conveyed by the Emma location and patent.

By what bounding planes is the Emma extralateral

right to be limited and denned ? The legal end-lines are

not parallel. It has been repeatedly held that as to all



locations made subsequent to the passage of the mining

law of 1872 the right to follow the vein in depth outside

of and beyond a vertical plane drawn through the side-

line depends upon the parallelism of end-lines.

Iron Silver M. Co. v. Elgin M. Co., 118 U. S. 196;

Del Monte M. & M. Co. v. Last Chance M. Co., 171

U. S. 55.

Either the Emma is to be denied all extralateral right,

or the extralateral right ceases at the intersection of the

extended end-line planes, approximately represented on

the diagram by the point X.

We adopted the latter theory, in which we were

sustained by the trial court (Finding Ninth, p. 55), fol-

lowing the rule sanctioned in previous cases by the fed-

eral courts in this Circuit.

Carson City G. & M. Co. v. North Star M. Co., 73

Fed. 597, S. C. on writ of error, 83 Fed. 658
;

Con. Wyoming v. Champion fas to Wyoming vein)

63 Fed. 540.

This carves out a triangular segment of the vein

bounded by the converging end-line planes. At this

point or line of intersection, the Emma rights terminate

absolutely. Neither one of the side-end lines can be

produced to any legal purpose beyond the point of

intersection.

Rights on the Vein Acquired by the Stemwinder

Location.

The Stemwinder location was next in point of time.

It overlaps the Emma. There was a surface conflict at
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the time the Emma applied for a patent. An adverse

claim was interposed in the patent proceeding, was liti-

gated and determined adversely to the Stemwinder-

By this determination the Stemwinder lost the right

to the surface in conflict, and such part of the vein

as was within the Emma extralateral right. But

we earnestly urge that it lost nothing else. The

trial court, in the case at bar, while adjudging

that the Emma's right ceased at the point X,

declined to give us any segment of the vein north of the

Emma south boundary extended beyond X to Y. In

other words the Court has made the Emma south line,

which ceases absolutely to perform any function in behalf

of the Emma at the point X, an absolute boundary

beyond that point, cutting off our extralateral right

entirely at the point Y. The practical effect of this rul-

ing is to give to the last-corner—the Last Chance—the

junior locator, all that segment of the vein lying north

of the Emma south boundary extended to Y, and south

of the Stemwinder north end-line b-a extended westerly

in the direction of a1
.

This ruling denies to the Stemwinder north end line

b-a any function whatever, and makes a new line not

selected by the locator which converges and ultimately

terminates the Stemwinder extralateral right.

The trial court evidently proceeded upon the theory

—once entertained and urged by mining lawyers—among

them the author of this brief—that a junior locator has

no right to enter upon the surface of a senior proprietor

for any purpose ; that the end-line of the junior must
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either conform to the boundary of the senior or he must, at

the expense of abandoning a portion of the lode in depth, so

construct his end-lines that no part of them shall be on

territory previously appropriated. The Supreme Court

of the United States however declined to accept

the doctrine, and enunciated a rule which we submit

with all due and proper respect was not recognized

by the trial court in this cause. We refer to

the case of Del Monte Mining & Milling Company v.

Last Chance M. Co., 171 U. S. 55. We respectfully but

earnestly urge that the judge of the trial court either

failed to interpret the decision in the Del Monte case

according to its spirit, or conceived that the case at bar

was not one to which the principle there announced

should be applied. In this misinterpretation or miscon-

ception, as the case may be, lies the fundamental error

committed by the trial court.

As we practically base our right to a modification of

the judgment upon the application of the reasoning and

the spirit as well as the letter of the decision in the Del

Monte case, we may be permitted to analyze and point

out what we consider to be the similarity between it and

the one at bar, and how and why its principles should be

applied to the case under consideration.

For the purpose of convenience we herewith repro-

duce the diagram appearing in connection with the

opinion of the Supreme Court of the United States in

the Del Monte case (171 U. S., p. 58).
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In the Del Monte case the priorities were as follows

:

Del Monte first, New York second, and Last Chance

third. When the Last Chance applied for a patent the

New York adversed successfully, so that all the area in

conflict between the Last Chance and the New York

was awarded to the New York, just as it was awarded

to the Emma in the case at bar. In the Del Monte case,

as in this, the lode on its course crossed one end-line of

the junior claim, and passing through that portion of the

junior not involved in any conflict entered the territory

of the senior claim. The easterly side-line of the New
York (the line e-i on the Del Monte diagram) stands in

the same relative position to that case as the south
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boundary of the Emma does to the case at bar. It was

contended in the Del Monte case that the line e-i must

serve as a common boundary between the New York

and Last Chance, and that no part of the vein in

depth south of this line belonged to the Last Chance;

that the award of the conflict area to the New York

made the end-lines of the Last Chance non -parallel and

cut off all extralateral right, or at least limited it to that

segment of the vein lying east of the line e-i and that

line produced to its intersection with the line a-d. In

other words it was claimed that the line e-i of the New

York became the end-line of the Last Chance, and that

the other lines of the Last Chance within the New York

area should be disregarded for all purposes.

The Supreme Court of the United States however

declined to accept this view. Its position is clearly and

unmistakably outlined in the following excerpts from its

decision (the italics are ours):

—

"May any of the lines of a junior lode location be laid

" within, upon, or across the surface of a valid senior

" location for the purpose of defining for or securing to

" such junior location underground or extralateral rights
" not in conflict with any rights of the senior location ?

"The location upon the surface is not made with the
" view of getting benefits from the use of the surface
" The purpose is to reach the vein which is hidden in

" the depths of the earth, and the location is made to

" measure rights beneath the surface. The area of sur-
" face is not the matter of moment; the thing of value
" is the hidden mineral below, and each locator ought to

" be entitled to make his location so as to reach as much of
" the u/nappropriated and perhaps only partially discovered

" and traced vein as is possible."

171 U. S.,p. 75.
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"A party who is in actual possession of a valid loca-

tion may maintain that possession and exclude every

one from trespassing thereon, and no one is at liberty

to forcibly disturb his possession or enter upon the

premises. At the same time the fact is also to be

recognized that these locations are generally made upon
lands open, unenclosed, and not subject to any full

actual occupation, where the limits of possessory rights

are vague and uncertain, and where the validity of

apparent locations is unsettled and doubtful. Under
those circumstances it is not strange—on the contrary

it is something to be expected and, as we have seen, is

a common experience—that conflicting locations are

made, one overlapping another, and sometimes the

overlap repeated by many different locations. And
while in the adjustment of those conflicts the rights of

the first locator to the surface within his location, as

well as to veins beneath his surface, must be secured

and confirmed, why should a subsequent location be

held absolutely void for all purposes and wholly
ignored ? Recognizing it so far as it establishes the

fact that the second locator has made a claim, and in

making that claim has located parallel end-lines,

deprives the first locator of nothing. Certainly, if the
rights of the prior locator are not infringed upon, who
is prejudiced by awarding to the second locator all the
benefits which the statute gives to the making of a
claim ? To say that the subsequent locator must

—

when it appears that his lines are to any extent upon
territory covered by a prior valid location—go through
the form of making a relocation simply works delay,

and may prevent him, as we have seen, from obtaining

an amount of surface to which he is entitled, unless he
abandons the underground and extralateral rights

which are secured only by parallel end-lines."

"In thi« connection it may be properly inquired what
is the significance of parallel end-lines'? Is it to secure

to the locator in all cases a tract in the shape of a par-

allelogram ? Is it that the surveys of mineral land

shall be like the ordinary public surveys in rectangular
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c< form, capable of easy adjustment, and showing upon a
" plat that even measurement which is so marked a feature
" of the range, township, and section s}Tstem ? Clearly
" not. While the contemplation of Congress may have
" been that every location should be in the form of a
" parallelogram, not exceeding 1500 by 600 feet in size,

" yet the purpose also was to permit the location in such
" a way as to secure not exceeding 1500 feet of the length
" of a discovered vein, and it was expected that the loca-
" tor would so place it as in his judgment would make the
" location lengthwise cover the course of the vein. There
" is no command that the side-lines shall be parallel, and
" the requisition that the end-lines shall be parallel was
" for the purpose of bounding the underground extra-
11

lateral rights which the owner of the location may
" exercise. He may pursue the vein downwards outside
" the side-lines of his location, but the limits of his right
" are not to extend on the course of the vein beyond the
" end-lines projected downwards through the earth. His
" rights on the surface are bounded by the several lines
" of his location, and the end-lines must be parallel in
11 order that going downwards he shall acquire no further
" length of the vein than the planes of those lines
" extended downward enclose. If the end-lines are not

' parallel, then, following their planes downwards, his
" rights will be either converging and diminishing or
" diverging and increasing the farther he descends into
" the earth. In view of this purpose and effect of the
" parallel end-lines, it matters not to the prior locator where
" the end-lines of the junior location are laid. No Hatter
i: where they may be, they do not disturb in the si /'(/litest his
" surface or underground rights."

171 U. S., pp. 83-85.

The Court thereupon answers the question above

propounded in the affirmative, and holds that the

junior locator, for the purpose of obtaining parallelism of

end-lines, and defining his extralateral right, may place

his end-lines upon the surface of the senior location.
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The Court distinctly held that the easterly side-line of

the New York (the line e-i) was not an end-line of the

Last Chance, but that a "junior locator is entitled to

" have the benefit of making a location with parallel

" end-lines."

171 U. S., p. 86.

In the case at bar we respectfully submit that the

trial court ignored these principles. The Stemwinder

was located with parallel end-lines, one of them upon

the Emma surface. The judgment of the Court de-

prives the owner of the Stemwinder of "the benefit of

" making a location with parallel end-lines." The judg-

ment destroys the parallelism fixed by the locator, and

terminates the Stemwinder extralateral right by converg-

ing lines, i. e.. the Stemwinder south end-line produced and

the south line of the Emma prolonged beyond the point

where it ceases to perform any function whatever so far

as the Emma is concerned. The Court fixes the south

line of the Emma as an end-line for the Stemwinder in

direct opposition to the decision of the Supreme Court

of the United States, holding that the line in the Del

Monte case, i. e. the easterly side-line of the New York

(e-i), occupying relatively the same position as the south

side-line of the Emma in the case at bar, was not an end-

line of the Last Chance. The least that the Court could

have done and remained within the sanction of the Del

Monte case was to establish an end-line plane for the

Stemwinder by applying a plane parallel to the south end-

line at the point where the apex of the vein crossed the

Emma south line, indicated by the line A-B on the

following diagram (Figure 2).



Figure 2.

The opinion of the trial court cannot, of course, be

invoked for the purpose of adding to or subtracting from

the ultimate results disclosed by the judgment roll, but

for argumentative purposes we may glance at it, and

ascertain the process of reasoning adopted in reaching

the conclusion. We quote from this opinion of the trial

judge so much as is pertinent to the present inquiry.

Said the Court:

—

"My conclusion is that the Stemwinder owns only so
" much of the apex of the ledge measured along its

" center as lies between the south line, as originally
" located, and the south side-line of the Emma, and that
" in following the ledge on its downward course it must
" be between the prolongation of the planes passing
" through these lines which will end at their point of
" convergence indicated upon the plat by the letter Y."

" There is another view which might be taken of the
" Stemwinder's right; that is that its south boundary
" line should be considered established, and that another
" line parallel to it should be established at the point
" where its ledge passes into the Emma as was done by
" the Supreme Court in the 'Del Monte case. This rule
" would be followed here but for the priority of the Emma."

Record, p. 73.
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We think and deferentially assert that the trial judge

has fallen into more than one serious error in the fore-

g >ing statement. If this constructive end-line was

applied by the Court in the Del Monte case, it was

applied infavor of (he junior locator—the New York being

prior to the Last Chance. The line r-s (Figure 1 ante)

was applied at the point where the vein crossed the line of

the senior location. As against the Del Monte owning

the surface overlying the dip the Court held that the

junior locator, the Last Chance, had a right to follow

the vein at least as far south as the plane r-s. The

undergroud segment of the vein beyond that plane to

the southward was not involved in the action. The

trial court says it would have followed the Del Monte

case " but for the priority of the Emma." If the

priority were with the Stemwinder there would be no

occasion to invoke the Del Monte rule or any other rule,

except the plain terms of the Statute granting the

Stemwinder the entire vein in depth between vertical

planes drawn through its produced end-lines. If the

priorit\^ had been with the Last Chance in the Del

Monte case there would have been no case. The loca-

tion was an ideal one, a perfect parallelogram, with the

vein crossing on its strike two parallel end-lines. The

conflict with the prior location, holding a part of the

apex, was the occasion of the certification of the ques-

tions involved to the Supreme Court of the United

States, and the consideration by that Court of those

questions, with the result heretofore stated.

We think that the facts of this case are so far parallel

to the facts of the Del Monte that the least the Stem-
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winder is entitled to in depth, under the absolute rules

announced in the Del Monte case, is that portion of the

vein lying between vertical planes drawn through the

Stemwinder south end- line and a line parallel to it

applied at the point where the vein crosses the Emma
south side-line, less that part belonging to the Emma
extralateral right lying between its converging end-line

planes, as shown on the diagram. This would satisfy

the objection of the trial court, and give us in depth

beyond the line where the Emma extralateral right ceases,

as much of the vein in length as we have apex within

our surface lines, after eliminating the surface conflict

with the Emma.

But we submit that we are entitled to everything

within our end-line planes b-a-a', and d-c-c', less what

pertains to the Emma, with its converging end-line

planes. That this result logically flows from the appli-

cation of the principles announced in the Del Monte case,

we will endeavor to demonstrate.

The principle for which we contend may be generalized

as follows :

—

Where tivo claimants locate upon the same vein, each

attempting to carve out a segment in depth between parall, I

end-lines, apart of the apex being within a surface com-

mon to both claims, and therefore conflicting, the junior

locator, his location, and the position of his vein therein

being such as would confer an extralateral right in the

absence of any conflict, is entitled to all that part of the

vein in depth lying between his exU nded end-line planes

less the segment which legally falls /<> the senior locator.
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This is one of the problems suggested in the Del

Monte case, and discussed by Judge Brewer, but dis-

tinctly held to be not involved in that case, and therefore

not decided. For illustrative purposes we reproduce the

Del Monte diagram, with certain lines extended.
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The New York being prior to the Last Chance would,

under the doctrine of Fitzgerald v. Clark., 17 Mont. 100

(aff. on writ of error sub nom Clark v. Fitzgerald, 171

U. S. 92), be entitled to all that segment of the vein
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lying between planes drawn through r-z-z' and

f-g-g'. If the Last Chance were prior its extralateral

right would be defined by vertical planes drawn through

a-d-t-t' and b-c-c'.

How much of the vein did the Last Chance lose when

priority was determined in favor of the New York \

This was not in terms determined by the Supreme Court

of the United States. The line r-s was not a line fixed

or applied by the Court; it was a compromise line agreed

upon between the New York and Last Chance (see Del

Monte M. & M. Co. v. New York & L. C. Min. Co.,

66 Fed. 212, and diagram on page 213). All that was

in issue in that case was the right of the Last Chance

to follow the vein underneath the Del Monte north of

the line r-s. With regard to the full extent of the junior

locator's rights beneath the surface in cases of this char-

acter in the absence of compromise or agreed lines, the

court declined to define them, but reserved the question

" for further consideration." In other words, it announced

in effect that it would consider this problem whenever it

was properly involved in a case presented for decision. It

was not involved in the Del Monte case—therefore it

was not decided. Said the Court in this behalf:

—

" It may be observed in passing that the answer to

" this question does not involve a decision as to the full

" extent of the rights beneath the surface which the

"junior locator acquires. In other words, referring to

"the first diagram, (Figure 1) the inquiry is not whether
•• the owners of the Last Chance have a right to pursue

" the vein as it descends into the ground south of the

"dotted line r-s, even though they should reach a point

" in the descent in which the rights of the owners of the
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" New York, the prior location, have ceased. It is

" obvious that the line e-h, the end-line of the New York
" claim, extended downward into the earth will, at a cer-

" tain distance, pass to the south of the line r-s, and a
" triangle of the vein will be formed between the two lines,

" which does not pass to the owners of the New York
" The question is not distinctly presented whether that
" triangular portion of the vein up to the limits of the
" south end-line of the Last Chance, b-c, extended verti-

cally into the earth, belongs to the owners of the Last
" Chance or not, and therefore we do not pass upon it.

" Perhaps the rights of the junior locator below the
" surface are limited to the length of the vein within the
" surface of the territory patented to him, but it is un-
" necessary now to consider that matter. All that comes
" fairly within the scope of the question before us is

" the right of the owners of the Last Chance to pursue the
" vein as it dips into the earth westwarclly between the
" line a-d-t and the line r-s, and to appropriate so much
"of it as is not held by the prior location of the New
" York, and to that extent only is the question answered.
" The junior locator is entitled to have the benefit of
" making a location with parallel end lines. The extent
" ot that benefit is for further consideration."

171 U. S., 85.

Judge Brewer refers to the line e-h as an end-line of

the New York, and speaks of a triangle of the vein being

formed between the line e-h extended across r-s, which

triangle did not pass to the owners of the New York.

Strictly speaking the true north end-line of the New York

would be e-h applied at r, where the vein departs from

the side-line, making the line r-z-z', and the triangle

referred to in the opinion the one formed by the lines

r-s-s' and r-z-z'.

It was contended in the Del Monte case that in the

absence of the contractual north compromise line (r-s) the
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relative rights of the parties to the underground parts of the

vein was as shown in the following diagram, Figure 4.

MP
i

Figure 4.

The New York taking all of the vein between r-z-a and

f-g-g' and the Last Chance everything between a-cl-d'

and r-z-z' up to the line of intersection b-c-c', shown in

Figure 3, the Last Chance north end- line as located. In

other words, the Last Chance acquired everything within

its location between its parallel end-lines, a—d, b-c, which

was not a part of the senior location. It is quite mani-

fest that ultimately^ the Last Chance would acquire the
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full length claimed in depth, i. e., after the New York

end-line plane, r-z-z', intersected and passed beyond the

Last Chance end-line plane, b-c, produced (to point Z

in Figure 3 ante). It is plain to us that this was the

manifest intent of the statute. Otherwise what would

become of the triangular underground segment
1

? It

could not be located because the apex has already been

appropriated.

What we are now contending for is the above principle

suggested by Judge Brewer in the Del Monte case

and which was reserved for further consideration by

the Court in that case. It was not necessarily in-

volved there. It is in the case at bar. Illustrating

by the use of Figure 5 we claim all of the vein in

Figure 5.

depth within our located end-line planes, b-a-a', d-c-c',

less the triangular part accruing to the Emma by- virtue

of its priority. As the Stemwinder was compelled to

yield to the Emma to the extent of the latter's extralateral
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right, so the Last Chance, the last comer, is compelled

to yield in turn to the Stemwinder. The legal carving

of the vein underneath the surface, and its apportionment

arnong the different claimants in the order of their

priority according to our contention, is simply illustrated

in Figure 6.

Figure 6.

The Supreme Court of the United States, while in

terms reserving their decision upon the precise question

now under consideration, has, in our judgment, supplied

the reasoning by which the solution contended for by us

may be logically and safely reached.

We may quote epigrammatically from the opinion of

the Court :

—

" The area of surface is not the matter of moment

;

" the thing of value is the hidden mineral below, and
" each locator ought to be entitled to make his location
" so as to reach as much of the unappropriated . . .

11 vein as possible."

171 U. S., p. 75.
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" Certainly if the rights of the prior locator are not
" infringed upon, who is prejudiced by awarding to the
" second locator all the benefits which the statute gives

" to the making of the claim V
Id., p. 84.

" In view of this purpose and effect of the parallel

" end-lines, it matters not to the prior locator where the

" end-lines of the junior location are laid."

Id., p. 85.

" The location made upon the surface by the locator

" determines the extent of rights below the surface."

171 U. S., 89.

" The junior locator is entitled to have the benefit of

" making a location with parallel end-lines."

Id., p. 86.

Does not the application of these terse principles to

the facts surrounding the case at bar force the conclusion

that the Stemwinder, with parallelism of end-lines, is

entitled to everything within these end-lines produced not

covered by the prior appropriation of the Emma?
The Stemwinder is not receiving by this construction

more of the vein in depth than it has within its surface

location. As to a part of the apex, the Emma has

acquired it by priority, but it is still within the limits of

our location, and should be held to belong to us to the

extent necessary to predicate thereon an extralateral

right not in conflict with the Emma, and not in excess of

the length of the vein claimed within our parallel end-

line boundaries.

How can the junior locator receive the benefit of

parallel end-lines, or secure unappropriated underground

parts of veins, if he is to be compelled to conform
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throughout to the arbitrary planes fixed by the senior

locator, and these planes extended beyond the point

where they cease to perform any legal function as to the

senior locator? That he is not so compelled is fully

determined by the Del Monte case.

The segment of the vein in dispute, which was taken

possession of by the defendants in error, was without the

extralateral right of the Emma, and within the Stem-

winder end-line planes— i. e., "the end-lines of the

surface location, for all locations are measured on the

surface."

Iron S. M. Co. v. Elgin Mg. Co., 118 U. S. 196,

206.

These end-line boundaries are the limits of the claim

made on the lode by the locator.

"A section of the lode within vertical planes drawn
" downward through the lines marked on the surface

"

Id., — 205.

which the locator is entitled to—less whatever may have

been covered by a prior valid location.

The feet in length on the vein are "to be bounded by

" the lines which the locator has established by his loca-

" Hon."

Del Monte Case, 171 U. S. 89.

We think the true principle is tersely and accurately

stated as follows by counsel for appellees in the Del

Monte case in their brief filed before the Supreme Court

of the United States.
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» We respectfully submit that there is no case imagin-
' able of different locations upon the apex of the same
' physical vein, whatever its meanderings and whatever
' direction end-lines of the several locations may take,
' but what becomes simple and with rights easily ascer-
' tained when this fundamental principle is once recog-
' nized, to wit: That each apex claimant owns as much
' of the vein to any depth as there is of its apex within
' the lines of his location subject only to prior grants
' out of the same estate made by the government to
' others. In other words, that any junior claimant has
' as much of the vein to its entire depth as he would
' have had had he been the senior claimant, and had
' then conveyed to those who are his seniors in rank the
' respective portions to which they are respectively
' entitled out of the estate thus conveyed to him."

The Supreme Court of the United States went as far

towards establishing this doctrine as the exigency of the

case then under consideration required. It was not

called upon to determine the junior locator's rights

beyond the compromise line—but as to his rights to the

north of that line, the decision has no uncertain ring.

The principles established by the Del Monte case are

basic. In the progressive interpretation and administra-

tion of the mining laws, these principles must be

accorded their full measure of value. They may not be

frittered away by specious differentiation. In the light

of the Del Monte case, we are unable to see how the

ruling of the trial court in the cause at bar can be

jipheldjand the legal corollaries which are deducible

therefrom]

We respectfully submit that this Court should direct

the court below to modify its judgment by awarding to
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plaintiff in error all the underground segment of the

Stem winder vein as lies between vertical planes drawn

through the Stemwinder end-lines and these lines pro-

duced westwardly in the direction of the dip—less such

parts of the vein as are conceded to belong to the Emma
with its converging end-line planes.

CURTIS H. LINDLEY,

JOHN R. McBRIDE.

Attorneys for Plaintiff in Error.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE BUNKER HILL AND SULLIVAN MINING
AND CONCENTRATING COMPANY, A Cor-

poration, Plaintiff in Error,

vs.

THE EMPIRE STATE-IDAHO MINING AND DE-
VELOPING COMPANY, and LAST CHANCE
MINING COMPANY, Defendants in Error.

Error to the Circuit Court of the United States for the

District of Idaho.

BRIEF OF DEFENDANTS IN ERROR.

Statement of Facts.

On September 29, 1898, the plaintiff filed a complaint

in the action at law, which is No. 138 of said Circuit Oourt,

and on the same day filed its Hill in Equity in said Oourt,

being No. 139. In the law case the defendants filed sepa-

rate answers, relying upon separate and distinct defenses.

On the :50th day of December, 1898, if was stipulated

that, the law case should be tried, and that the testimony

therein should he deemed the testimony in the equity case

also.

After the issues were made up, under I Ik- older of the

Court, the premises of fche defendants were opened to the



most thorough inspection and survey by the plaintiff, and

long before the case was called for trial by stipulation of

counsel, every part of the premises of both plaintiff and

defendants and all of the property under control of any

of them was opened to inspection and survey, so that if the

parties did not bring into court accurate and complete in-

formation regarding all of the facts so far as developments

of all the mining premises in controversy are concerned,

it can be attributed only to their own neglect or to the fact

that they did not deem any further presentation of them

necessary.

We will first present an analysis of the pleadings begin-

ning with the

Complaint at Law.

Plaintiff alleges that the defendent, the Empire State-

Idaho Mining & Developing Company, is and since the 11th

day of May, 1898, has been a corporation, organized under

the laws of the State of New York, and in the 4th para-

graph of the complaint alleges that the plaintiff has been

l lie owner of ami entitled to the possession of the premises

sued for since the 1st day of June, 1898.

In the 4th paragraph of the complaint, the Stemwinder

claim as described does not conform to either the reloca-

tion of 1897 or any subsequent survey, or to any location

proven.

In the 5th paragraph of the complaint it is alleged that

the Stemwinder lode crosses the claim in a N. W. and

S. E. direction, and that it crosses the northwesterly

boundary line of the Emma lode claim, which has a course

of 82 degrees and 22 minutes E.

Complaint does not state under what location or mark-

ing the plaintiff claims, or when the Stemwinder claim was

located.



Plaintiff claims the right to follow a section of the vein

619.6 feel in length; while admitting in the 4th paragraph

of the complaint thai it dues not claim that portion of the

ledge lying within the Emma lines.

Plaintiff alleges that the vein, after passing <>nt of the

sm lace lines of the 8-ternwinder, descends injto the earth

ad various angles in a westerly direction and on its down-

ward course passes out of and extends indefinitely beyond

a vertical plane drawn through the western boundary line

of the Stemwinder lode claim, and alleges that it was at all

times mentioned in the complaint and now is the owner

and entitled to the exclusive possession of all that portion

of slid vein or lode, the top or apex of which lies inside the

surface boundaries of the Stemwinder lode claim, except

such portion of the vein or lode as is included or em-

braced within the vertical plane drawn downward through

the end lines of the Emma lode claim and claims the right

to follow the lode after passdng the point, at which the

Emma end lines meet to the full extent of (»1!) feet, or on

the plane indicated by the lines claimed by it as its end

lines. Plaintiff alleges that it has at all times been in pos-

Si .--ion of this lode except as ousted by the defendants, the

date of which ouster they fix as the 2nd day of June, 1S98

according to the fourth allegation of the complaint, it

then alleges that the defendants have extracted ore of the

value of $100,000, and converted the same to their own use.

and that they wrongfully withhold the premises to its dam-

age in the sum of $100,000.

For a second came of action plaintiff alleges substan-

tially the same tarts in the first, second, third, fourth and
tilth paragraps, but in the sixth paragraph of the second

cause of action, it alleges that the defendants, prior to



the commencement of the action, constructed a tunnel

known as the Sweeny Tunnel, having its mouth upon the

lands adjoining the Stemwinder lode claim, and that said

tunnel has been driven into a portion of the vein which

they claim as being upon the dip of the vein apexing with-

in the Stemwinder claim, and that bv means of the tunnel

defendants have ousted and ejected them from a portion

of the lode or vein which they claim in this action, and

that defendants have extracted ore through this tunnel of

the value of |100,000 and damaged plaintiff by the reten-

tion to the same amount. It will appear that said tunnel

was constructed and completed more than six years before

the commencement of this action.

In the sixth paragraph of the second cause of action

plaintiff alleges that the value of the premises sued for

is |400,000, and prays for restriction and for damages in

the sum of f200,000.

Separate Answer of Last Chance Mining Company.

To the complaint at law the defendants tile separate

answers for the reason that their defenses are of an en-

tirely different character.

The Last Chance Mining Company is the owner of the

Last Chance mining claim, out of which large quantities

of ore have been extracted under a claim of ownership

based upon the facts that the apex of the lode from which

such ores were extracted was within the Last Chance min-

ing claim and that the ore bodies were upon the dip of the

vein having its apex within that claim; and the answer

sets up the fact that the Last Chance mining claim was

patented by the United States more than five years before

the commencement of this suit, and that the Last Chance

Mining Company, as the owner of such claim, had been in



the actual, open, Dotoi ions and exclusive possession of the

vein and claim, mining and extracting the ores therefrom

under claim of such ownership for more than six years

prior to the commencement of this action.

The Last chance Mining Company in its separate an-

swer further sets up priority of location, together with

the fact that all of the ores that had been extracted by it

or are now claimed by it were within a ledge, the top or

apex of which lay wholly within the Last Chance claim,

and that such ore bodies were not a part of any Ledge

which the plaintiff might follow or claim, denying the

right of the plaintiff to follow any ledge having an apex

within its boundaries upon the plane lines upon which

plaintiff claims, This answer also sets up the fact that an

application for patent for the Last Chance mining claim

was made and that the application included a portion of

the Stemwinder location, notwithstanding which fact the

owners of the Stemwinder claim neglected to make any ad-

verse claim against the application of the Last Chance

owners, and that that portion of the Stemwinder claim

which overlapped the Last Chance claim passed by patent

to the owners of the Last Chance claim as a part thereof.

This answer further sets up the fact that upon the appli-

cation for patent for the Last Chance claim being made,

an adverse claim was filed on behalf of the Tyler mining

Claim, that a suit was brought in support of such adverse

claim, and that at the trial thereof had in a court of com-

petent jurisdiction to determine the validity of the respec-

tive claims, it was adjudged that the Last Chance mining

claim was a valid location made on the 17th day of Sep-

tember, L885. The Last Chance Mining Company in its

separate answer, in the eighth paragraph, pleads the stat-

ute of limitat ions.



Separate Answer op Empire State-Idaho Mining and

] >eveloping < "ompa ny.

This defendant denies the right of the plaintiff

to follow the ledge which it claims to have the apex of in

any manner into or under any raining claim the property

of this defendant ; denies having anything to do with the

construction of the Sweeny tnnnel ; admits that it is op-

erating mining claims which it claims to be the owner of;

alleges that all the veins upon which it is mining or has

at any time mined or taken ore from have their apexes

within the mining claims belonging to this defendant and

not within any claims belonging to the plaintiff ; denies the

extraction of any ore from any vein within any claim to

which the plaintiff has any right.

We will not attempt in this brief to present to the Court

the testimony as to the priority of the Last Chance location

over the Stem winder location as the plaintiffs iu error

have not seen tit to bring up the testimony in that particu-

lar, but we will discuss this fact in connection with the

consideration of the effect of the failure of the Stemwinder

to adverse the application for patent to the Last Chance

claim, which application was based upon the allegation

that, the Last Chinee was the first locator of the ground.

The Court below found that the Stemwinder was the

prior location. It was admitted in the pleadings that the

Emma location was prior to the Stemwinder, and that the

Emma rights were superior to those of the Stemwinder. It

was also admitted that the Emma and Last Chance claims

were both patented and both belonged to the defendant

—

the Last ('hance Mining Company. It appeared at the trial

that the Stemwinder location was changed in 1897, but

plaintiffs in error have seen fit to bring up only a small



portion of the record in the ease and we desire here t<> call

the Court's attention to the fad that the defendants in er-

ror have also taken steps to appeal from tin 1 decision of

the Court in this case, and in their hill of exceptions, and

in the record of the case it will appear that the Stem-

winder location has been a shifting one, that what they

are now claiming as an amended location was really an

abandonment of the original Location, and the rights

claimed under it are based upon a different discovery point,

with the claim lying in a different direction, and was, if

anything, the initiation of new rights, two years subse-

quent to the Last Chance location. The record here be-

fore the Court does not present the questions involved in

this case upon which the Court passed. They accept the

findings of fact made by the Court and are here only to

question the conclusions of law upon which the judgment

was based.

Inasmuch as another appeal is pending in this same

cause which will bring np the whole case, we do not think

that the whole question, in justice to all parties, can be

determined by this writ of error, but that the writ of error

of the defendants and plaintiffs should be heard together

and the whole case disposed of in that way. They should

be so consolidated that both records would be before this

or any other tribunal called Upon to determine the correct-

ness of the judgment of the court below.

Argument.

inasmuch as we have no ruling of the Court In regard to

our suggestion as to the consolidation of the writ qI error

of plaintiff and defendants we are constrained to proceed

with the argument of the question rosed by the plaintiff's

appeal.
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The questions to be considered are: First, the rights of

the Last Chance Mining Company to the ore bodies lying

within the surface boundaries of its claims and within

the planefi drawn on its end lines. It has been repeatedly

said by the Courts that the presumption of the ownership

of all ore or veins beneath the surface of a mining claim is

with the owner of the surface. It was clearly proyen at

the trial that the apex of the vein from which the Last

Chance Mining Company has extracted the ore bodies

sought to be recovered by the plaintiff is entirely within

the Last Chance boundaries; and it was held by the United

States Supreme Court and by this Court on a former trial,

that by reason of its ownership of the apex of that vein

the Last Chance Mining Company had a right to follow

down to those ore bodies and was the owner of the vein

lying within the planes of the end lines of that claim. This

light could only be invaded by a claimant whose rights

had not been determined by any act of its own or adjudi-

cated by a Court having jurisdiction to determine its

rights. The parties seeking to invade the rights of the

Last Chance Mining Company in this case are the Stem-

winder owners. It is contended that the Stemwinder

claim was located on the same day as the Last Chance

claim and prior in point of time, and that nothing has

been done by the owners of the Stemwinder claim since

the. location that would diminish its rights or waive any

right which it might claim as against the Last Chance by

reason of it being a prior location.

Whep the Last Chance Company applied for a patent for

the Last Chance claim, including the triangular section of

t he Stemwinder claim overlapping it as shown by the plats,

claiming it as a part of the Last Chance claim, and alleging



its location as <.f the date of the 17th day of September,

1865, lli< re was but one way for the Stemwinder claim ever

lo establish the fact of its priority as against the Last

Chance claim, or to claim any rigftt as against the Last

Chance claim based upon what it claimed as its original

Lines, and that was to adverse the application for patent

of the Last ( hancc claim. This it did not do, and by failing

to do so it confessed the prior righ4 of the Last Chance

elaim to the ground represented by the triangle in contro-

versy.

An application fur a patent of a mining claim is in the

nature of the commencement of a suit to obtain a patent

from tin <:overnnient. The publication of the notice of such

application is equivalent to the service of a summons upon

all the world. Any person who desires at any time to con-

trovert, the right* of the applicant to the patent to the

land applied fur as set forth in the application, either as

to the date or extent of ground claimed, is required to come

into the tribunal—tin 1 United States La ml Office—desig-

nated by the Act of Congress as the tribunal in which

those questions must be determined. If an adverse

claimant fails to do so he is in the position of a party in

an ordinary suit at law, who, being served with a sum-

mons, fails or neglects to answer. lie confesses the truth

of the allegations of the complaint, and the Courts will

;u-t accordingly. Such a default admits tin 1 allegations of

the application for patent. The allegations upon which

the patent for the Last Chance claim were obtained, were

among others, that at the time of the location of ill,- Last

Chance mining elaim all of the grounds included within

the application for patent was vacant, unoccupied, unap-

propriated and pnblic domain of the (niied States. If
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this allegation was true, then it precludes the possibility

of the ground having been located as a part of the Stem-

winder claim. It also precludes the possibility of the Stem-

winder being a prior location. It was a confession which

had the force and effect of a default, In the case of the

Last Chance Mining Company vs. The Tyler Mining Com-

pany, in the U. S. Supreme Court, 157 U. S., G83, Mr. Jus-

tice Brewer, in discussing the effect of a default in any of

the proceedings pertaining to the application for a. patent

of a mining claim, says that a judgment by default has

the same force and effect in these cases as though it were

entered upon a verdict; that a party can not stand by dur-

ing the period, when under the law, the rights of the par-

ties are being established and after an applicant has pre-

sented his claim and had his rights established, come in

and ask that they be opened up for further consideration.

The Stemwinder claim allowed the shape and situation of

its lines to be formed by its failure to adverse the Last

Chance claim ; even though it had been prior in fact, by

a failure to adverse the Last Chance application it would

have lost any rights that might have been founded upon

the original lines.

Stemwinder Lines.

In the third finding of fact made by the Court it is stated

that after the original location of the Stemwinder by De-

vine had been conveyed to the Stemwinder Mining Com-

pany, the location was amended within the boundaries of

the original location. The records and maps in evidence

disclosed the fact that this amended location was at right

angles to the original location, that it was based upon an

entirely different discovery point about 200 feet from the

original discovery and amounted to a re-location of the

claim rather than an amended location.
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Assuming thai the maps originally offered in evidence

by the plaintiff and defendant will be used in the argu-

ment of this case, we take the liberty of referring' to the

showing made thereby and would rail the attention of the

('mnt, to the fact that under the law as established by this

Court, the plaintiff would have no extra lateral rights

based upon the Stem winder location, cither original or

amended. That to. give them what they ask in this action

would be to allow them to follow the ledge on its strike

lather than on its dip. The plaintiff has very ingeniously

dividt d its maps SO that we see onh a portion of the Ledge

at one time. On one of them we see the ledge passing

through the Stem winder and Last Chance as they claim

it. They do not show the same vein as it sweeps around

to the west through the San Carlos, Viola, Skookum, and

the claims of the Empire State Mining Company, defend-

ant. The map which shows all of these claims with the

Ledge indicated thereon by a single line which was intended

to represent the footwall will convey a more accurate im-

pression, and as against the defendant, the Empire State's

claims, they are plainly attempting to follow the ledge on

its strike. Even according to their own maps, and theory,

the ore Undies which they seek to recover lie under the

Likely and the northerly part of the Skookum lode claims

and have their apex, according to the maps and all of

the testimony in the case, within the Viola and San Carlos

claims. While, it does not appear in the records of this

case, it will appear from the records of the United states

Circuit Courl of this circuit, that there is now pending in

the Circuit Court for the District of Idaho, an action in

which the plaintiff in error in these cases is the plaintiff,

and the defendant in error, the Empire State-Idaho .Mining

and Developing Company is defendant, in which this same
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plaintiff claims the very ore bodies of which it seeks to

deprive the defendant in this case under a. location lying

between the westerly end line of the Viola and the easterly

end lines of the Tyler claim and in which they claim this

same ledge as passing out of the Tyler through their King

lode into the Viola and dipping to the southward. While

this is outside of the records of this case it is not outside

of the records of the Courts from which this case comes

and it seems to us that it is high time that the various

questions involving the ownership and rights of the parties

to the ledge which passes through so many of the claims of

the plaintiff and defendant was brought before the Court

in such a way that those rights could be determined once

for all consistently with the rights of the parties, and dis-

embarrassed from the multiplicity of actions that are now

] lending in which so many inconsistent positions are as-

sumed by the plaintiff.

There could surely be no foundation, even under the

findings of the Court, for a judgment against the Empire

State Company as no part of the triangle within which the

Court rinds the plaintiffs may follow the vein, is claimed

by that defendant and it is undoubted^ an admitted fact

that that defendant having filed a separate answer dis-

claiming any trespass, established its defense at the trial.

Why, then, should a judgment be given against it?

The burden being upon the plaintiff in this action to

establish its rights there are no presumptions in its favor

arising from the fact that it owns a section of the outcrop

of the same vein, where it is manifestly attempting to

follow the vein upon what is substantially its strike as

distinguished from the right given by the statute to follow

it upon the dip. In the case of the Tyler Mining Company
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vs. The Last chance Mining Company ihis Court held that

in order to ex< rcise the right to Follow the vein upon its

• lip it must appear that the claim el' such rij»-ht is based

pom a plane lying more across than along the course of

the ledge. Under the application of that doctrine, the

plaintiff, according to its own maps and models in this

case, could not have extra lateral righto upon the vein. It

was suggested at the trial that the Supreme Court of the

Tinted States had given the Last Chance claim the right to

follow upon a plane extended on its end lines, which were

practically in the same direction as those id' the plaintiff's

claim in this case; hut an inspection of the plats will show

that there are many degrees difference between the course

id' the end lines of the Last Chance and those of the Stem-

winder. And while it may he true that the Supreme Court

went to the limit of the rule in giving such rights to the

Last Chance claim, it can not he contended that if those

lines had been laid in the same direction as those of the

plaintiff's claim they would still have held to that rule.

All that we have said against the right of the plaintiff to

follow the vein because of the fact that it is following along

and not across the course of the ledge, is based upon the

assumption that the Court may find that the plaintiff has

extra-lateral rights on the ground of priority of location,

without, waiving our contention in that regard.

We think that at this late day in this Court the date of

the Last Chance location may be considered ;is settled by

a Court of competent jurisdiction as having been made on

the 17th of September, 1885, and if there is any com roversy

as to the priority <»f the location of the Last Chance and

Stemwinder claims, it must be a question of hours and

lint of days, unless we are to take the testimony of the
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locator of the Stemwinder claim, who swears that it was

located on the 18th of September, but claims that there

was a mistake as to the date. If the owners of the Stem-

winder claim intended to claim priority as against the Last

Chance claim, it should have asserted such

claim at the time the Last Chance appli-

cation for patent was before the department

for determination. As we have heretofore said, the owners

of the Stemwinder claim had their day in Court, or, more

correctly speaking, they had an opportunity to come into

Court to determine this question. They elected not to do

so, and bv such election yielded up a portion of the very

grounds that, they now claim. In the controversy between

the Stemwinder and the Emma, taken together with the

controversy between the Stemwinder and the Last Chance,

the entire north end line which they now rest their claim

of right upon, was lost to them. No part of it was found

to have been located upon the public domain subject to

location. They admit the priority and the superior right of

the Emma claim, because they were beaten in a suit to

determine that question in a trial actually had, but they

deny the priority and superior title of the Last Chance

claim to the ground in conflict, because they say there

has been no adjudication of that ouestion notwithstand-

ing their default. Is it possible that they could now re-

open the question as to ownership of the triangle in con-

flict between tin 1 Stemwinder and the Last Chance? If

they can not, upon what hypothesis may they claim to re-

open the question as to the existence of the end line claimed

by the Stemwinder as lying within the Last Chance line?

On page 5, in stating the facts established from the plain-

tiffs standpoint, they assert that it is proven that the lo-
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cation of the Stemwinder was prior in point of time to that

of the Last chance.

Plaintiffs say that the amended location of the Stem-

winder was regularly and properly made, and that it re-

lated back to the original location. Tins we deny. A mere

claim upon tin* face of a location notice that the re-locator

claims rights relating back to the original location, docs

not establish such rights. The Court will determine from

the facts relative to the re-location, and from the manner

of making the same, whether in law the rights do relate

back. In this cajSs the re-location was so radically different

from the original, both as to the direction of its lines and

the shape of the claim, that in the law it amounted to a

new location as of the date of the re-location. Xo one of

the original lines was adopted. The original discovery

was not adopted. It can no more be said to be a re-location,

relating back to the date of the location than would be

a location, as hereinbefore suggested, which lay diagonally

within the original.

It is claimed that the apex of the vein passes through

both the Stemwinder end lines. That raises a question as

to what are the Stemwinder end lines. We have no con-

tention as to the southerly end line as claimed under the

amended location, but it has been adjudicated that what

is claimed as the northerly end line of the Stemwinder

never was any line of that claim. The result of the judg-

ment in the Emma case is that the most northerly limit

of the Stemwinder's rights is the southerly line of the Em-

ma claim; that no portion of the vein lying beyond that

point ever belonged to the Stemwinder claim. The effect

of that judgment is, further, to limit the number of feet

thai the Stemwinder claimant had upon the vein by virtue
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of its location ; the distance between the southerly end line

as now claimed and the southerly side line of the Emma
claim, which does not exceed 484 feet. It follows upon the

record in this case that the original location of the Stem-

winder claim entitled the locator to only 484 feet of the

vein. Can it be possible that a locator having; 484 feet

of a vein at the surface, can have a greater length than he

lias located as lie passes down on the dip of the vein? Un-

der the act of 1872 the rights of the parties to the vein

flow from the rights to the surface. He is entitled only

to the number of feet on the vein on its dip, that he is en-

titled to at the surface. In the original location the dis-

covery point of the Stemwinder was alleged to have been

about half way between the side lines of that location. Un-

der the amended location the discovery is alleged to be

at the southerly line of the claim. There is nothing in the

Del Monte case that would entitle the Stemwinder location

to more feet along the vein than it has at the surface as

against the claims with which its surface lines conflict.

The spirit of the Del Monte case is that as between the lo-

cator and parties other than those with whom the conflict

existed, such parties can claim nothing by reason of said

conflict against parties seeking to follow within lines that

are laid niton other claims by their consent. If two neigh-

bors agree that their lines may overlap, one upon the

other, for the purpose of giving shape o-r form to their

claims, an outside party can not be heard to complain; but

the rights of a party seeking to follow under the land of

another, notwithstanding the fact that it has been ad-

judicated as between those identical parties that the one

seeking such a right was not entitled to that portion of

Ihe ledge in conflict, is not within the rule of the Del Monte

decision.
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Suppose the Stemwinder had adversed the Lasl Chance

application, as it did the Emma application, and the tri-

angle of the ground had been adjudged to belong to the

Last Ohance claim, because of prior location as it must

have done it at all, would the Stein winder still have a right

by reason of its line within the Emma boundaries bo pass

under the Last Ohance claim?

There has been much misapprehension as to the meaning

of the Supreme < Jouri of the United States in the Del Monte

case—171 U. S., page 55. But we think that the clearest

exposition of its meaning is found in two recent decisions

of the Interior Department of the United States, the first

of which was the case of the "Grassy Gulch Placer claim,''

decided July 25th, 1900, in which it is stated

:

"It is clear that the entry can not be sustained. The lo-

cation of a mining claim can be made only upon the public

lauds of the United States. The lines of a location, for

the purpose of establishing and defining certain rights un-

der the mining laws, may be laid within, upon, or across

the surface of other claims not yet patented or entered

(Del Monte Min. Co. v. Last Chance Min. Co., 171 U. S.

55), but there is no authority for placing the lines of a

location within, upon, or across other claims embracing

lands which have been patented or regularly entered under

the public land laws of the United States, and have there-

by become the property of private individuals. Lands once

patented, or regularly purchased and entered, are no

longer a part of the public domain, and, consequently, no

longer subject to location under the mining laws."

This decision is followed by one of August 14, 1900, in

the case of Boise Mineral Entry No. 223, of the Hobson

and other lode claims made on March 3, 1900, in which
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the commissioner refuses to approve the plat of survey

thereof because it is in conflict with the Arkansas lode

claim survey No. 782, for which patent issued prior to the

location of the Ilobson lode. The commissioner holds un-

der the decision of that department and on the authority

of the Del Monte ease that, while a locator may place his

lines or stakes over on another claim not patented for the

purpose of giving direction to his lines, he can not place

any monument or line within the boundaries of a patented

claim and acquire any rights thereby. This seems to be

the reasonable interpretation of' the ruling of the Del

Monte case. The government, after it has passed the fee

of the property patented without reservation of any rights,

can not authorize any person to place any monument or

other thing upon it. It would amount to the taking of

property without due process of law. Neither can the

state or any mining regulation give this authority. The

owner of the fee would have the right despite any law or

ruling to the contrary to remove any stake or monument

placed upon his property. It has been suggested that the

government could reserve this right in patented or un-

patented claims but the answer to this suggestion is that

the government does not reserve such right. The placing

of the stakes or the maintaining of them on the Emma or

Last Chance claims, both of which have been patentea for

many years, could confer no rights whatever on the Stem-

winder claim.

The only question involved in a controversy between

two mining locations as to the surface ownership is as t*.

who made the first valid location. Stemwinder Mining

Co. vs. Emma & Last Chance M. Co., 2 Idaho, p. —. The

same question is involved when the owner of a mining
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claim applies for ;i patent The application for patent pre-

supposes that the applicant will receive from the govern-

ment the fee sample title to everything within the boun-

daries applied for, and that upon the ground that he has

made a valid location of the area applied for and that it

was vacant and subject to location at the time that he did

so. This could* not he true if some other valid location

covered a part of the ground applied for. Apply this

reasoning to the case at bar. The Last Chance owners ap-

plied for a patent They asserted in that application that

at the time of the location of that claim every part of the

ground located and applied for was a part of the vacant

and unappropriated public domain subject to location as

a mining claim. This declaration was a matter of public

record and notice was given of the fact by the publication

of the notice of application as provided for by law. If

any one disputed that fact or claimed adversely to it, the

law required them to assert that fact then or forever to

remain from asserting it. It is admitted that the Stem-

winder and Last Chance claims were located upon the

same day, but when the Last Chance owners in their ap-

plication for patent alleged that the land was vacant and

unlocated at the time of tin 1 location of that claim it was

just as much an assertion of priority of location as though

ihev had alleged their location to have been made weeks

and months before that of the Stemwinder. The owners

of the Stemwinder are charged by law with the knowledge

of this claim on the part of the applicant for the Last

'hauce patent. The law does not allow them to rest in

silence and after the Last Chance claim has been pat-

ented for many years to come in and assert the priority

that they should have asserted if they intended to rely
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upon it at the time of the application for the patent of

the Last Chance. When an applicant asserts in his appli-

cation that he relics upon a location made upon a certain

day any person who intends to controvert that fact must

assert it in the manner provided by law for the filing of

adverse claims. This is reasonable'. The spirit of the law

favors the avoidance of controversy, the stability of title,

and can any good reason be given why the Stemwinder

owners should not have asserted it? When the Stem-

winder claim failed to adverse the Last Chance claim it

was an admission that the allegations in the application

for patent for the Last Chance claim were true. It was

in effect a judgment by default in favor of the Last Chance

claim and against the Stemwinder and such a judgment

is just as effective to determine the relative rights of these

parties as would have been a judgment or decree at the end

of the trial.

Last Chance Mining Co. vs. Tyler Mining Co., supra.

It follows from this reasoning that the Stemwinder

claim never had any end line at the point asserted within

the patented grounds of the Emma and Last Chance

claims. If it has any north end line it is a southerly

boundary of the Emma lode claim and that by virtue of

the re-location of the claim in 1897. This being true, if it

has extra lateral rights at all they are bounded by the

southerly line of the Emma claim and the southerly line

of the Last Chance claim extended each in their own di-

rections.

The plaintiff in error, by liberal citations in the Del

Monte case, 171 U. S.., urges the proposition that it is en-
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titled to the number of feet upon the Ledge represented by

the distance between its northerly and southerly end lines

when that segment of the ledge shall be freed from the

rights of i lie Emma claim- We maintain that this decision

can not be sustained either by rule or reason. The Del

.Monte case especially does not decide this question and the

Court is considering it says, referring to the diagram pub-

lished in the decision of that case, "The inquiry is not

whether the owners of the Last Chance have a right to

pursue the vein as it descends into the ground south of

the dotted line, r. s., even though they should reach a point

in the descent in which the rights of the owners of the New
York, the prior location, have ceased. It is obvious that

the line, e. h., the end line of the New York claim, extended

downward into the earth will, at a certain distance, pass

to the south of the line, r. s., and a triangle of the vein will

In* formed upon the two lines which does not pass to the

owners of the New York. The question is not distinctly

presented whether that triangular portion of the vein up to,

the limit of the south end line of the Last Chance, b. c. ex-

tended directly into the earth, belongs to the owners of the

Last Chance or not, and therefore we do not pass upon

it."

It is obvious that the contention under consideration by

the Court was as to the right of the Last Chance to claim

more feet along the ledge in the deep than it had at the

surface, and the Court's ruling is to the effect that the end

line which it admits may be placed over upon another claim

is to give direction to the plane of the dip and not to give

it additional length Upon the vein, or, in other words, that

you can not extend the number of feet along the vein to

which the locator is entitled by placing his end lines over

Upon his neighbor's ground.
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The judgment of the Court in the Emma ease was that

the Stemwinder location was invalid as to any part of the

vein lying north of the smith line of the Emma claim and

the decision in the Del Monte case, sio confidently relied

upon by the plaintiff in error, limits the length of the vein

below the surface to that which they were entitled to at

the surface.

The Del Monte decision summed up is that a man is en-

titled to as much of the. lode in length below the surface as

he is entitled to by virtue of his location upon the surface

and even though the vein passes out through a side line

of the claim he may establish a plane in the direction of

the end line which intersects the vein.

We do not think, however, that the Court can dispose of

the rights of the parties in this countroversy upon this writ

of error inasmuch as the defendants have taken steps to

bring the whole case into this Court on writ of error and

thus enable the Court to fully determine the rights of the

parties, plaintiff and defendant.

Respectfu lly submitted,

W. B. HEYBUEX,
E. M. HEYBUEX,
L. A. DOHERTY,

Attorneys for Defendants in Error.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

BUNKER HILL & SULLIVAN
MINING AND CONCENTRAT-
ING COMPANY (a Corporation^,

Plaintiff in Error,

vs.

EMPIRE STATE IDAHO MIN-
ING AND DEVELOPINGI
COMPANY (a Corporation) and the

LAST CHANCE MINING COM-
PANY (a Corporation),

Defendants in Error.

BRIEF IN REPLY IN BEHALF OF
PLAINTIFF IN ERROR.

We are compelled to prepare this brief without having

had the privilege of inspecting the brief of defendants in

error. It was served at Judge McBride's office, in

Spokane, Washington, on October 2, after he had left

that city to attend the session of this court. We have

only a telegraphic skeleton of the points raised, sent by

the gentleman in charge ofJudge McBride's office. Under



the circumstances, we may possibly fail to discuss all the

points raised by the defendants in error. If so, we shall

ask the indulgence of the court to enable us to file a sup-

plemental brief. We are advised that the defendants in

error have represented to the court that they are about

to sue out a writ of error themselves from the judgment,

supported by a bill of exceptions, which, as we are at

present advised, has not as yet been settled. However

that may be, it is quite certain that no such writ has been

served ; there is no record on file, and there is no cross-

appeal within the meaning of Rule 25 of this court. Up
to the present writing, there is nothing before this court

except the avowed intention of counsel to bring his case

here on writ of error.

We understand the reluctance which the court would

naturally express at hearing a case by piecemeal, but we

respectfully submit that the diligent litigant should not

be compelled to await the leisurely pleasure of his

opponent, who had the same time and opportunity to sue

out a writ of error as was granted to plaintiff in error.

In addition to this, the problems involved raised by the

respective parties on the record now before the court are

basic and fundamental. They overshadow all other

problems in importance, and must necessarily be con-

sidered by this court at some time. Logically their

consideration should precede the discussion of the minor

questions which might be presented by the bill of excep-

tions of the defendants in error. We respectfull}'
- urge

the present consideration of the case now before the

Court.



As we are at present advised defendants in error assail

the position of plaintiff in error on several grounds,

which may be briefly summarized :

—

I. That under the decision of the Supreme Court of the

United States in the case of Tyler M. Co. v. Last Ghmuii

M. Co., 157 U. S. 683, it was determined that the Last

Chance owned everything withiu its end lines (side end

lines) extended.

II. It appears upon the face of the judgment roll that

there was a surface conflict existing between the Stem-

winder and the Last Chance at the time the Last Chance

applied for a patent, and that the Stemwinder failed to

adverse.

It is claimed by defendants in error that by such

failure priority was conclusively presumed in favor of

the Last Chance, and for this reason the Stemwinder is

entitled to no underground part of the vein lying north of

the south boundary of the Last Chance and west of the

west boundary of the Stemwinder. Therefore, plaintiff in

error has no cause to complain of the judgment, as, by it,

it has received more than that to which it is legally

entitled.

III. That the Last Chance patent application set

forth the date of location and claimed everything between

the extended end lines. That this in effect is equivalent

to a pleading, which for failure to adverse is to be taken

pro confesso. The patent issued is therefore conclusive

as to the date of location appearing in the patent record,

and we cannot go behind the patent.



IV. That the entire Stemwinder north line as fixed

by the locator is lost, by the judgment establishing the

priority in favor of the Emma.

V. That the Stemwinder made a new location in 1897,

based upon a new discovery, and reasoning therefrom

that it could not at that date place any of its boundary

lines on prior patented ground, citing a recent ruling by

the Secretary of the Interior interpreting the Del Monte

case.

VI. That the Stemwinder in following the vein from

its apex downwards, will in depth be following the vein

on its strike instead of its dip. Therefore, its location is

such as to practically prevent the exercise of any extra-

lateral right.

VII. That the trial court is inconsistent in its

decision and judgment.

We will discuss the questions thus raised in the above

order.

I.

The Decision of the Supreme Court of the United

States in the Tyler-Last Chance Case only

determined the rights of the Last Chance

CLAIM AGAINST THE TYLER. The STEM WINDER

CLAIM WAS NEITHER DIRECELY NOR COLLATERALLY

INVOLVED IN THE LITIGATION, AND THEREFORE IS NOT

CONCLUDED BY IT.

It will be remembered that the original Last Chance-

Tyler litigation arose out of a patent application filed by

the Tyler. The Last Chance adversed, asserting owner-



ship of a triangular tract in conflict with the Tyler. It

was in the suit brought by the Last Chance in support

of this adverse that the judgment referred to by the

Supreme Court of the United States was entered, and

that Court determined that as the question of priority

had been there actually litigated and determined, the

Tyler was concluded by it.

The Stemwinder was not concerned with that litigation,

or any of the litigation which ensued involving these two

claims. Its owners were not a party to the suits, and

are in no way affected by them. Because the Last

Chance location was held to be prior to the Tyler, it is

not to be inferred judicially or otherwise that the Last

Chance was prior to the Stemwinder. It required differ-

ent pleadings and different parties to put this fact in

issue.

As to the Stemwinder the suits and judgment in each

of the Tyler cases was res inter alios acta. It could have

had no standing in the Last Chance-Tyler adverse suit,

because there was no conflict between the Tyler, the

patent applicant, and the Stemwinder. It could not have

intervened if it had a disposition to do so.

Mont Blanc Gen. 0. M. Co, v. Debour, 61 Cal.

364.

The very statement of the proposition ex visceribus

8uis supplies the conclusive response, that as against the

Stemwinder, not having had its day in court, the owners

of that claim are not concluded by the result reached in

the Tyler-Last Chance litigation. So far as the princi-

ples of law adjudicated by the decisions are of general



application, or present either contrasts or analogies with

the case at bar, they of course may be invoked by either

party.

II.

Does the failure of the predecessor in title of plaiatifif in

error to adverse the Last Chance patent application, an

existing surface conflict being conceded, conclusively estab-

lish as against plaintiff in error priority of location in favor

of the Last Chance ?

For the sake of convenience, we herewith present a

diagram (Figure 1 substantially Diagram A in the

judgment roll), designating the conflict area involved in

this case by the letter X.

It must be remembered that plaintiff asserts no right

in this action to any part of the surface of the Stemwinder

amended location which conflicts with the Last Chance

patented surface. By failure to adverse the patent applica-

tion we waived or lost our right to that surface. But we

insistwe waived or lost-nothing else. As we seek to recover



in this action an underground segment of the vein lying

outside of and beyond the triangle, the right to the pos-

session of the surface which was awarded to the Last

Chance in its patent proceeding is in no way here

involved. The triangle X is as to this action a mere

collateral incident, and the judgment of the Land

Department, evidenced by the Last Chance patent,

awarding such conflict area to the Last Chance Com-
pany, is a judgment upon a merely collateral matter,

which judgment is not conclusive as to anything not

absolutely litigated, tried, and determined.

As between the Stemwinder and the Last Chance

there never lias been, heretofore, any litigation, nor trial,

nor determination. The question of priority between

them has never been tried upon its merits except in

the present action.

The Stemwinder owners simply abandoned the tri-

angle, and as to it suffered default. By so doing it lost

nothing but the triangle.

We are not required to go beyond the decisions of this

Court and the United States Supreme Court in the

Tyler-Last Chance cases and the cases there cited to

maintain this assertion.

It may be noted that in the Tyler case a similar tri-

angular conflict existed as in this case, such triangle

being formed by the north line of the Last Chance and

the original boundaries of ' the Tyler as shown in the fol-

lowing diagram (Figure 2) occupying a position directly

opposite and north of the one now under discussion.



Figure 2.

The following extracts from the decision of this Court

in the Tyler case leaves no room for speculation as to

what its views are upon the question now under consider-

ation. Said the Court :

—

"The general principle that a judgment of a court of

" competent jurisdiction between the same parties, and
" upon the same issues is, as a plea, a bar, or, as evidence,

" conclusive, is well settled. Whenever a cause has been

" once fairly tried and finally determined, the same ques-

" tions, as between the 'same parties certainly ought not

" to be tried again. In a proper case this rule should be

" strictly adhered to But when the second

" suit is upon a different cause of action, and there is a

" dispute as to what was involved in the first suit, in-

" quiry should always be made as to the real question

" litigated and determined in the first suit, and it is only

" upon that question that the judgment can be held con-

" elusive in the second suit. It must appear either upon
" the face of the record, or be shown by extrinsic evi-

" donee, that the precise question was raised and de-

" termined in the former suit."



(Citing authorities.)

•' The prior suit necessarily involved the question as to
" which company had the better right to the triangular
" piece of ground. No part of that ground is involved
" in the present suit. If the prior suit had been con-
" tested, it might or might not have involved the issue
" as to the dates of the respective locations ; but the
" judgment having been entered after the issues raised
11 by the answer of the Tyler Company were withdrawn,
" the question as to the dates of the respective locations

V cannot be said to have been necessarily, or at all, adju-
" dicated. As between the Tyler and the Last Chance
" Company there was no longer any issue as to their re-
" spective rights to the triangular piece of ground ; but
" the Last Chance was required to prove its right of pos-
" session to that ground in order to establish its rights
" thereto as against the United States, and in doing this
" it was necessary for it to show that it had a valid
" mining location. The date when such location was
" made was immaterial. All that was necessary to
'" prove was that it was made at any time prior to the
" commencement of that action. It is true that the
"judgment recites the fact that the Last Chance loca-
" tion was prior to the Tyler, but the judgment is conclu-
" sive only in respect to the facts necessary to uphold it.

" and, if the fact of priority was immaterial to the issues
" upon which the case was tried, and the controversy did
" not turn upon it, the judgment will not conclude the
'' parties in reference to such facts."

In Hughes v. U. S., the Court said:

—

" ' In order that a judgment may constitute a bar to
" 'another suit, it must be rendered between the same
" ' parties, or their privies, and the point of controversy
" ' must be the same in both cases, and must be deter-
'• " mined on its merits. If the first suit was disposed of
11

' on any ground which did not go to the merits of the
" 'action, the judgment rendered will prove no bar to
" 'another suit,'" (4 Wall. 23/.)
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" When the Tyler Company withdrew its answer, it

" thereby abandoned its right to the ground in dispute,

" and thereafter the question as to when the Last Chance
" was located became wholly immaterial to any further
" issue in the case as between the Tyler and the Last
11 Chance. The right of the Tyler to abandon this por-

" tion of its original location cannot be questioned. A
" person locating a quartz mining lode or claim under
" the mining laws of the United States is entitled to

" locate 1500 feet in length upm the lode, if the apex of
" the same is within the surface boundaries marked out
" by him. He cannot claim any more; but if any con-
" troversies arise as to any portion of the ground, he
" may abandon his rights to such portion of the claim as
" may be in dispute without forfeiting any rights he
'• may have to the balance of his claim. Litigation is

" expensive. Compromises are favored. Agreements
" to withdraw from litigation to save expense should be
" sanctioned and encouraged. A litigant has a right to
" to 'buy his peace.'

"

" The T}Tler Company had the undoubted right to sell

" the eastern 417 feet of the Tyler location to the Last
" Chance for any nominal sum it pleased, to avoid the
" litigation as to the triangular piece of ground, without
" endangering its title to the other portion of its claim.
'' What difference does it make whether it sold the

"ground or abandoned it? None whatever, so far as
" the principle that is involved in this branch of the case
" is concerned. In either event, the Tyler Company
" would have the right to show that at' the time the
" judgment was rendered it had withdrawn its answer,
" and had no right, title or interest in or to the particu-

' lar piece of ground involved in that controversy. The
" judgment was conclusive only as to the right of pos-
" session to the triangular piece of ground involved in

' that suit, no portion of which is in controversy in this
" suit. The rulings of the Court at variance with the

' views we have expressed are erroneous, and are of such
" character as entitles the plaintiff to a new trial."

Tyler v. Sweetiey'Sb Fed. 284, 287-289.
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When the case reached the Supreme Court of the

United States, we find that Court differing with this

Court only with reference to the materiality and legal

effect of the express finding as to the date of the Last

Chance location, and on this ground alone reversed the

judgment. Said the Court of last resort (italics and

parentheses are ours):

—

" The particular matter in controversy in the adverse
" suit was the triangular piece of ground, which is not
" the matter of dispute in this action. The judgment
" in that case is therefore not conclusive in this as to
" matters which might have been decided, but only as to

" matters which were in fact decided."

Last Chance Mm. Co. v. Tyler, 157 U. S. 683, 687;

citing approvingly a number of cases which were

referred to by this Court in its opinion.

The decision of the Supreme Court of the United

States is based entirely on the fact that the priority was

specifically alleged, actually litigated, and specifically

found. We quote further from the decision :

—

"... The question, then, is, What was in fact
' decided in that action ? Turning to the complaint we
' find that it states the boundaries of the Last Chance
'claim; alleges that on September 17, 1885, certain
' named parties duly located such claim, and that at the
' time of, and prior to such location the ground described
' ' was vacant and unoccupied, and a part of the public
1

' domain of the United States and the mineral lands
' ' thereof.' It further. . . . avers . . . the
' application on April 19, 1887, of the Tyler Mining
1 Company for a patent to the Tyler claim; the conflict
• between the two claims in respect to the triangular piece
' of ground, . . . and that the action was ' brought
' ' in support of the protest and adverse claim so filed

' ' by the plaintiffs to determine the right of possession
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" ' ol the tract of ground last hereinbefore described' (the
" triangular tract in conflict).

" The prayer was that plaintiffs (Last Chance Co.) be
" adjudged to be owners of, and entitled to possession of,

" said tract of the mining ground by metes and bounds
" last hereinbefore described (the triangular tract in con-
" flict).

"... The Court made certain findings of fact,

" which findings corresponded generally with the allega-

" tions of the complaint. . . . Thus, it appears that
" the complaint alleges a priority of location, and. upon
" that rests the right to recover. . . . The findings
" are express as to priority. . . . Upon the record
" taken as a whole, there can be no escape from the
" conclusion that the Court determined the question of
" priority of location, and upon this rendered judgment
u for the plaintiffs."

157 U. S., pp. 688-9, 690.

The position of counsel for the defendants in error in

this case is, that because the Stemwinder owners had an

opportunity to litigate the question of priority because of

the triangular surface conflict, and failed to do so, it was

conclusively determined for all purposes that the Last

Chance location was prior in point of time to the Stem-

winder.

In other words, in an action not involving any claim to

the triangular conflict, the same effect is to be given to a

failure to adverse, as to the triangular tract, as is given to

a judgment in an actually litigated case where the surface

conflict is alleged, priority of location is directly averred

and specifically found.

The difference between the Last Chance-Tyler case

and the case at bar is apparent:

—
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As between the Stem winder and the Last Chance

there never was a.ny adverse claim filed or suit com-

menced. The Last Chance comes into the case with a

patent.

" The Land Department is a quasi-judicial tribunal

" and a patent is the judgment of that tribunal upon the
" questions presented and a conveyance in execution of

" the judgment."

U. S. v. Northern Pac. Ry., 95 Fed., C. C. A.

869.

This patent judgment does not give the date of any

location. There is no recital therein as to any date or

suggestion of any priority. Therefore in this case there

is no judgment determinative of that issue.

The failure to institute litigation in which the question

of priority between the Stemwinder and Last Chance

might have been litigated, deprives us of nothing but the

surface triangle in conflict, the right to which was simply

waived.

As to this conflict, there never having been any

adverse filed, the Land Department was not called upon

to fix any date of location. It was simply permitted to

assume that the applicant was entitled to a patent. The

section of the Revised Statutes applicable to cases of this

character is as follows :

—

"Sec. 2325. ... If no adverse claim shall have
" been filed with the register and the receiver of the
" proper land office at the expiration of the sixty days of

" publication, it shall be assumed that the applicant is

" entitled to a patent ; and thereafter no objee-
u tion from third parties to the issuance of a patent shall

" be heard."
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Even where an adverse is filed but the adverse claim-

ant neglects to commence his suit within the statutory

period such neglect is construed as simply a waiver.

Section 2326 of the Revised Statutes provides in this

behalf as follows :

—

"Sec. 2326. . . . It shall be the duty of the
" adverse claimant, within thirty days after riling his claim,

" to commence proceedings in a court of competent
" jurisdiction to determine the question of the right of
" possession ; and a failure so to do shall be
" a waiver of his adverse claim."

We have examined every case found in the books,

wherein a failure to adverse has been discussed by either

the courts or Land Department, and have analyzed them

carefully. In every one of them where the question was

properly before the court, parties, having failed to

adverse, subsequently, and after patent was issued to the

applicant, attempted to assert a right to the possession

of the whole or a part of the patented surface. The lan-

guage of these decisions must be interpreted and applied

in the light of the facts upon wThich they were based.

A few typical cases will illustrate this.

Referring to the statutory provisions providing for

adverse claims, the Supreme Court of the United States

uses the following language :

—

" The wisdom of this is apparent when we consider its

" effect upon the value of the patent which is thereby
" rendered conclusive as to all rights which could have
" been asserted in this proceeding."

Richmond M. Co. v. Rose, 114 U. S. 576, 584.

The action involved the right to a surface conflict

between the "Uncle Sam" and "St. George" claims.
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The question as to the conclusive effect of a valid

patent was not, however, involved. The only patent

considered in the case was void because issued before

final determination of a pending adverse claim.

In Gwillim v. Donnellan, the Supreme Court of the

United States speaks as follows:

—

" Having failed to assert his claim he lost his title as
' against the United States the common source of title
' to all. The issue of the patent to Fallon was equiva-
' lent to a determination by the United States in an
' adversary proceeding to which Thomas was in law a
' party, that Fallon had title to the discovery (within the
' patented surface), superior to that of Thomas (claiming
1 another conflicting location embracing that discovery)

5

,

' and that consequently Thomas' location was invalid.
' This barred the right of Thomas to apply to the
' United States for a patent, and of course defeated his
' location."

115 U. S. 45, 51.

In Hamilton v. Southern Nev. G. & 8. M. Co., the late

Judge Sawyer thus expressed his views :

—

"Thus the statute itself makes a proceeding regularly
' prosecuted when the period of notice is completed with-
" out the presentation of an adverse claim absolutely con-
" elusive against all adverse claimants. The proceeding
;

' is in the nature of a proceeding in rem, and is binding
' upon all the world as far as any unpresented adverse
" claim is concerned."

13 Sawyer, 113, 116.

In the case last cited it appeared that a purchaser at

execution sale of the property subsequently patented had

failed to adverse. The property involved was the entire

mining claim—all rights to which the execution creditor

was held to have lost by failure to adverse.
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We have selected the foregoing as illustrations because

in our judgment the language employed presents as broad

a generalization of the effect of failure to adverse as can

be found among the adjudicated cases. By adding to

the general language above quoted, and used in other

cases to enunciate the same principle, the phrase " so far

as the surface area in conflict is concerned," we have the

statement of a rule which meets the exigency of every

case thus far determined, and is in full harmony with the

doctrine of the Last Chance-Tyler case, for which we

are now contending.

There is another fact worth}'' of consideration. The

Stemwinder was not called upon to adverse a claim by the

Last Chance, which gave to the south side-line of

the Last Chance location the function of an end-line. The

Last Chance patent survey and application were based

upon a lode running east and west, practically at right

angles to the Stemwinder vein.

It must be presumed that the lode included w7 ithin the

description of the printed and published notices of appli-

cation for patent was lengthwise of the claim and not

crosswise.

Enterprise 31. Co. v. Rico-Aspen M. Co., 167 U. S.

108, 115.

"... It must be presumed (for executive pur-
" poses) that the lode proceeds in a straight line in the

' center of the diagram filed, unless evidence be sub-
" mitted showing a different direction."

" Since the applicant is entitled to only three hundred
" feet on each side of the middle of the vein at the
" surface, if the course of the vein diverges from a
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" straight line, the applicant should indicate the direc-
" tion and adjust his survey accordingly."

Bimetallic Company, 15 Land Decisions, 309, 310.

As the south line of the Last Chance was therefore

only claimed as a side line, the Stemwinder was justified

in considering the conflict area valueless—not worthy of

the expense of litigation, and to assume that its right to

follow the Stemwinder vein under the Last Chance sur-

face would be preserved under the law.

At all events the Stemwinder was not called upon to

tender an issue upon the question of priority until some-

thing substantial and valuable became involved so long

as it asserted no right to the triangular surface in

conflict.

As was said by the Supreme Court of the United

States :

—

" Various considerations other than the actual merits
" may govern a party in bringing forward grounds of
" recovery or defense in one action which may not
" exist in another action upon a different demand

;

" such as the smallness of the amount, or the value
" of the property in controversy, the difficulty of
" obtaining the necessary evidence, the expense of
" the litigation, and his own situation at the time. A
" party acting upon considerations like these ought not
" to be precluded from contesting in a subsequent action
" other demands arising out of the same transaction. A
" judgment by default only admits, for the purpose of the
" action, the legality of the demand or claim in suit; it

" does not make the allegation of the declaration or coin-
" plaint evidence in an action upon a different claim."

Cromwell v. County of Sacramento, 94 U. S., 353,

356; cited in Last Chance v. Tyler, 157 U. S.,

p. 687.
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We respectfully submit that there is nothing in the

contention of defendants in error that we were foreclosed

upon the question of priority, as to the rights now

asserted, by failure to adverse the Last Chance patent

application.

III.

As TO THE CONTENTION THAT THE LAST ChANCE PATENT

APPTICATION SET FORTH THE DATE OF LOCATION AND

CLAIMED EVERYTHING BETWEEN ITS EXTENDED END- LINES,

AND THAT THIS IN EFFECT IS EQUIVALENT TO A PLEADING

WHICH FOR FAILURE TO ADVERSE IS TO BE TAKEN
PRO CONFESSO.

As to the date of the location, the trial court found

that both locations were made on the same day, and both

locations bore date the same day, but that the discovery

and location of the Stemwinder was prior to the Last

Chance.

Finding Seventh, Record, p. 54.

So there is no significance to be attached to the date,

even if we assume that the patent, which does not recite

the date of location as claimed, is conclusive as to such

date. That it is not conclusive, however, as to this fact

has been frequently determined.

In cases of this character, for the purpose of showing

the date to which the patent relates, evidence is admis-

sable to prove proceedings under which the title

originated.

St. Louis Smelting Co. v. Kemp, 104 U. S. 636;

Kahn v. Old Telegraph Co., 2 Utah, 174.
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This is not inconsistent with the doctrine as to the

conclusiveness of a patent. There is no attempt to

impeach that instrument.

St. Louis Smelting Co. v. Kemp, supra.

It simply permits extrinsic evidence of a fact not

required to be recited in the patent for the sole purpose
of showing the time to which the instrument relates.

The court below investigated the proceedings under
which the titles to the Stemwinder and Last Chance
originated, i. e. the locations, and upon such investiga-

tion pronounced in favor of the Stemwinder. There is

no presumption conclusive or disputable flowing from the

Last Chance patent which in any way negatives this

finding.

As to the extent of the extralateral right claimed in

the Last Chance patent application (i. e. everything

between its extended end^line planes) we have heretofore

under paragraph II of this brief, page 16, observed

that in the patent proceeding the Last Chance
did not claim their present side end-lines as end-lines.

The end-lines claimed were the north and south line at

the east and west extremities of the location, and the

claim was necessarily made on a lode running practically

at right angles to the one shown on Diagram A. We
must presume this to be so in order to support the

validity of the application as to all the surface included

in the Last Chance patent. The applicant could only

claim three hundred feet on each side of the center of the

vein. If the claimant based his right on the lode shown
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in Diagram A, the location as claimed was excessive and

void as to everything outside of lines drawn east and

west of the center of the vein and parallel with the vein.

What the law now gives to the patentee of the Last

Chance by reason of the lode crossing lines designated

by the locator as side-lines is one thing. What the

claimant asserted in this regard in the patent proceedings

as inviting our protest or adverse is another entirely dif-

ferent thing.

IV.

As TO THE CONTENTION THAT THE StEMWINDER NORTH

line as fixed by the locator was obliterated and

its legal effect as an end-line destroyed by the

judgment establishing priority in favor of the

Emma.

This proposition has been fully discussed by the use in

our opening brief where we have invoked the doctrine of

the Del Monte case and the legal corollaries flowing

therefrom. We are deprived of the benefit of analyzing

and considering the line of argument pursued by defend-

ants in error on this one of the most important branches

of the case, as we have not as yet seen their brief. We
have heretofore fully stated our position as to it, and

until we are further advised as to the manner in which

defendants in error have attempted to controvert our

position as set forth in our opening brief we shall rest

content with what we have there said.
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V.

as to the assertion by counsel for defendants in error

that the stemwinder in 1897 made a new loca-

tion based upon a new discovery, and reasoning

therefrom that it could not at that date place

any of its boundary lines on prior patented ground,

citing recent rulings of the secretary of the

Interior construing the Del Monte case.

We are somewhat surprised at receiving an intimation

that counsel for defendants in error have volunteered the

statement to this court that there ever was any location

of the Stemwinder other than those set forth in the find-

ings, i. e. the original dated September 17, 1885, and the

amended, the precise date of which is not given. As
this writ of error is based upon the judgment roll alone,

it does not seem to us possible that counsel have

attempted to present to this court facts (if they existed)

which do not appear in, or cannot be inferred from

the findings. As a matter of fact no location other than

those mentioned in the findings ever was made. At the

trial there were two tentative patent surveys made for

the Stemwinder, which were rejected by the owners, and

were never used as the basis of any patent application.

But no reference to these surveys appear in the findings,

and they are not now before this court for any purpose.

But there never was any location at any time other than

those referred to in the judgment roll.

Certainly the amended location of the Stemwinder

made as set forth in the findings was not anew location,
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nor was it based upon a new discovery. No new discov-

ery is mentioned in the findings ; the amended location

was entirely within the limits of the original, and

deprived no one of any right arising or intervening

between the date of the original and amended location

of the Stem winder.

With reference to the recent ruling of the Secretary

of the Interior purporting to interpret and apply the

doctrines of the Del Monte case, we make the following

observations.

V.

In the case of the Grassy Gulch Placer, decided by

the Secretary of the Interior July 25, 1900 (30 Land

Dec. 191), a junior locator of placer ground established

some of his boundaries over prior patented lode claims,

which latter claims so intersected the claimed placer area

as to make seven small fragmentary noncontiguous tracts

which, individual!}' considered, might have been subject

to entry as placer land.

In rendering his decision, the Secretary says :

—

" The location of a mining claim can be made only

upon the public lands of the United States. The lines

of a location for the purpose of establishing and defining

certain rights under the mining laws, may be within,

upon, or across the surface of other claims not yet

patented or entered (citing the Del Monte case), but

there is no authority for placing the lines of a location

within, upon, or across other claims embracing lands

which have been patented or regularly entered under the

public land laws of the United States, and have thereby

become the property of private individuals. Lands
once patented, or regularly purchased and entered, are no

longer a part of the public domain, and consequently no

longer subject to location under the mining laws. To the
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extent therefore that it was attempted, in making the
Grassy Gulch Placer location here in question, to place
the lines thereof within, upon, or across the surface of
other claims which had been previously patented or
entered, said location was and is absolutely void and of

no effect."

30 Land Decisions, 192.

We are interested in ascertaining from an inspection of

the argument of defendants in error the decree of com-

fort which thev obtain from this decision. We ouo-ht to

reserve our comment until after such inspection lest we
do our adversaries an injustice.

We may dismiss the Grassy Gulch case with a few

suoftrestions :Tt>«

(L) There can be no quarrel with the conclusion of

the Secretary as above stated. A placer location secures

only surface and intralimital rights. When a given sur-

face has once been appropriated, a junior placer locator

can acquire no possible right by overlapping the senior

location. As against such junior placer location the

entire estate in the area in conflict has passed from the

government. Such junior claimant can assert a right to

nothing except that which is necessarily in conflict with

the rights of a prior appropriator. The very essence

of the De Monte case is found in the statement that the

junior lode claimant may, by placing his lines over con-

tiguous prior locations, acquire something which is not

in conflict with the prior appropriator.

(2) The ultimate conclusion of the Secretary is sound

in principle, and there was no necessity for comment on

the doctrine of the Del Monte case. He was probably
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provoked into distinguishing it by counsel who sought to

stretch its doctrine beyond rational limits.

(3) If stress be laid on the language of the decision

that the lines of a junior location cannot be laid over a

prior patented claim, and that the right to so place lines

is limited to unpatented locations we should reply :—

-

(a) The Secretary of the Interior has annihilated

the spirit of the Del Monte case, and in effect has over-

ruled the Supreme Court of the United States.

(b) The original and amended lines of the Stemwinder

were laid over the Emma while the title to the latter

rested in location.

(c) The lines of the amended Stemwinder location

were simply contracted, and covered less than was

claimed by the original.

(d) Nothing is claimed by the Stemwinder in this

action which conflicts with the Emma.

(e) The Grassy Gulch case does not deserve the con-

sideration we have given it.

VI.

As TO THE CONTENTION THAT THE STEMWINDER IN FOLLOWING

THE VEIN FROM ITS APEX DOWNWARDS W7ILL IN DEPTH BE

FOLLOWING THE VEIN ON ITS STRIKE INSTEAD OF ITS DIP.

There is nothing before this court in this case to show

the course or strike of the Stemwinder vein after it

passes outside of the Last Chance north side-end-line.

The assertion made by counsel for the defendants in error,

that the Stemwinder, in the pursuit of the downward
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course of the vein, is following more' along its course

than its dip is not warranted by any of the facts before

this court. In addition to that, it is entirely immaterial

what course the vein takes after it leaves the Stem winder

ground. The rights of the Stemwinder are to be deter-

mined by the position of the vein within its surface

boundaries. An inspection of Diagram A. clearly shows

that the end-lines of the Stemwinder location are laid

crosswise of the vein, and approximately at right angles,

although this is a non-essential. The Stemwinder loca-

tion was based upon a surface apex exposure. The

surface indications and course of the vein within the

claim are the sole guide to the locator. If he properly

place his boundaries so as to include a segment of the

vein within his legal end-lines, his extralateral rights are

not subject to diminution or readjustment if, a mile

away, the surface course of the apex of the vein, by reason

of elevation, erosion, or local conditions, changes. Ver-

ical planes drawn through his end-lines produced in

their own direction, providing they are parallel or sub-

stantially so, carve out a segment of the vein to which

the locator becomes entitled. The next comer takes

subject to such rights.

VII.

As TO THE SUGGESTION THAT THE TRIAL COURT IS INCON-

SISTENT IN ITS DECISION AND JUDGMENT.

We do not know what counsel has urged with refer-

ence to an alleged inconsistency in the decision and

judgment of the trial court. Taking the judgment by
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its four corners, it is quite manifest what the court has

decided, and no juggling with words cannot obscure

the manifest int> nded legal effect of the findings of act,

conclusions of la t, and judgment.

We respectfully submit that we are entitled to an

order, directing the modification of the judgment, award-

ing to us the segment of the vein as prayed for in our

complaint.

CURTIS H. LINDLEY,
JOHN R. McBRIDE,

Attorneys for Plaintiffs in Error.



No. 630.

TX THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

BUNKER HILL & SULLIVAN
MINING AND CONCEN-
TRATING COMPANY,

Plaintiff in Error,

[EMPIRE STATE - IDAHOV
MINING AND DEVELOP--'
ING COMPANY AND LAST!
CHANCE MINING COM-1
PANY,

Defendants in Error.

PETITION FOR REHEARING.

The plaintiff in error respectfully prays for a rehear-

ing of this cause.

Since this Court announced its decision herein the de-

fendants in error have perfected a cross-appeal, and the

record thereon is now before the Court for its considera-

tion, being cause numbered 704. With respect to such

• •loss-appeal and this petition for rehearing counsel for

the respective parties have entered into the following

stipulation :
—
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' hi the United States Circuit Court of Appeals for the

Ninth Circuit.

Bunker Hill and Sullivan Mining

and Concentrating Company (a

Corporation),

Plaintiff in Error,

vs.

Empire State- Idaho Mining and

Developing Company (a Corpora-

tion) and Last Chance Mining

Company (a Corporation),

Defendants in Error.

No. 030.

No. 704.

Empire State - Idaho Mining and

Developing Company (a Corpora-

tion) and Last Chance Mining

Company (a Corporation),

Plaintiffs in Error,

vs.

Bunker Hill & Sullivan Mining

and Concentrating Company (a

Corporation),

Defendant in Error.

"Whereas, in the cause first above entitled, numbered

630, the Court has given its decision affirming the judg-

ment of the trial court, and the Bunker Hill and Sulli-

van Mining and Concentrating Company, the plaintiff in



error in said cause, is about to apply to said court for a

rehearing therein
;

" And whereas, the cause second above entitled, num-

bered 704, is a cross-appeal in the same action prosecuted

by the Empire State-Idaho Mining and Developing

Company and the Last Chance Mining Company as

plaintiffs in error.

"And whereas, the parties are desirous of presenting

to said Court the merits of said cross-appeal numbered

704 in connection with the argument on the petition for

rehearing in cause numbered 630, and of thereafter deal-

ing with said causes as consolidated for the purpose of

presenting the same on writ of error or certiorari to the

Supreme Court of the United States to review any judg-

ment or order which the Circuit Court of Appeals may

filially make therein should either of said parties be dis-

satisfied with the judgment or order of said Circuit

Court of Appeals to be hereafter made therein;

"It is therefore stipulated and agreed, the Court

consenting, that said petition for rehearing in cause No.

630 may be argued in connection with the argument of

said cross-appeal in cause numbered 704. That there-

upon said causes shall be deemed consolidated for the

purpose of final decision and judgment in said Circuit

Court of Appeals, as well as for the purpose of present-

ing the same to the consideration of the Supreme Court

of the United States upon writ of error or cert orari

should either party be dissatisfied with the judgment or

order of the Circuit Court of Appeals as finally mad*' in

said consolidated causes:

" Dated June 14, 1901.



(Signed) CURTIS H. LINLDEY,
JOHN R. McBRIDE,

Attorneys for Bunker Hill & Sullivan Mining and

Concentrating Company.

(Signed) W. B. HEYBURN,
Attorney for Empire State-Idaho Mining and De-

veloping Company and Last Chance Mining-

Company."

Upon the presentation of this petition to the Court

the following order was made and entered upon the

minutes of the Court:

—

"At a stated term, to wit, the October Term a. d.

1900 of the United States Circuit Court of Appeals for

the Ninth Circuit, held at the courtroom in thy City and

County of San Francisco, on Monday the first day of

July, in the year of our Lord one thousand nine hun-

dred and one.

"Present: The Honorable William W. Morrow,

Circuit Judge; Honorable John J. De Haven, District

Judge.

Bunker Hill and Sullivan Mining

and Concentrating Company (a

Corporation),

Plaintiff in Error,

vs.

Empire State - Idaho Mining and

Developing Company (a Corpora-

tion) ET AL.

No. 630.



Empire State - Idaho Mining and

Developing Company et al.,

Plaintiffs in Error.
-

I-
No. 704.

vs.

Bunker Hill & Sullivan Mining

and Concentrating Company,

" Upon motion of Curtis H. Lindley, Esq., ordered

mandate in cause No. 630, Bunker Hill & Sullivan Min-

ing and Concentrating Company, a corporation, Plaintiff

in Error, v. Empire State-Idaho Mining and Developing

Company, a corporation, et al., stayed to and including

August 20, 1901, with leave to file a petition for rehear-

ing within the time so extended.

' ; Pursuant to the stipulation of counsel for the

" respective parties, it is further ordered that the petition

" for a rehearing to be filed in cause No. 630, Bunker

" Hill and Sullivan Mining and Concentrating Company,

" a corporation, Plaintiff' in Error, vs. Empire Sfate-

" Idaho Mining and Developing Company, & corporation,

" et al., may be argued in connection with the argument

" of the cross-writ of error in cause No. 704, Empire

"State-Idaho Mining and Developing Company et al.,

•' Plaintiffs in Error, vs. Bunker Hill and Sullivan

" Mining and Concentrating Company; that thereupon

" said above entitled causes shall be deemed consolidated

" for the purpose of final decision and judgment in this

" court, as well as for the purpose of presenting the same

" to the consideration of the Supreme Court of the



" United States upon writ of error or certiorari, should

" either party be dissatisfied with the judgment of this

" court as finally made in the said consolidated causes."

I.

The pivotal question in the case is the effect of the

failure of the owners of the Stemwinder Mining Claim

to adverse the Last Chance patent application. If the

Court declines to recede from its present position as to

this question the decision in the cross-appeal is fore-

shadowed. It is in the hope that the Court may look

favorably upon application to reconsider its opinion as to

the effect of the failure to adverse that this petition is

filed.

Upon this branch of the case the Court has expressed

itself as follows:

We here insert for ready reference the diagram

referred to in the opinion.

\

"V

3\STEM\*/!MQXR^>

Hi •' "

" What has been said is based upon the findings of the
" court below (which as the case is presented, must
" govern us) in respect to the location of the Stemwinder
" and the priority in fact of that location over that of



the Last Chance claim. The conclusion above indi-

cated we think necessarily follows from those facts,

unless it be that the extralateral rights secured by the

Stemvvinder by virtue of its location were lost or

impaired by reason of its failure to contest the appli-

cation of the Last Chance for a patent to its claim, and

the issuance of that instrument. That question remains

to be considered.
" The findings are to the effect that an application for

a patent to the Last Chance claim as described in the

diagram above inserted was made, and that a patent

was issued therefor. The Last Chance, as so applied

for and patented, included, as will be seen from the

diagram, a triangular piece of the ground embraced by
the Stemwinder location and included the easterly

portion of the Stemwinder's northerly end line. Not-
withstanding that fact, the findings declare that the

Stemwinder failed to contest the application of the

Last Chance for its patent. What is the consequence ?

By section 2325 of the Revised Statutes it is provided

that a patent may be obtained for land located or

claimed for valuable deposits. To accomplish this a

locator who has complied with all the statutory require-

ments on that subject may file in the proper land office

an application for a patent, under oath, showing such
compliance, together with a plat and field notes of his

claim made by or under the direction of the surveyor
general of the United States, showing accurately the

boundaries of the claim, which must be distinctly

marked by monuments on the ground. He must
also post a copy of his plat, together with a notice of

such application for a patent, in a conspicuous place on
the land embraced in such plat previous to filing his

application for a patent, and he must also file an affida-

vit of at least two persons that such notice has been
duly posted. A copy of the notice must be filed in the

land office. Upon the filing of such papers the register

of the land office is required to publish a notice thai

the application lias been made for the period of sixty

days in some newspaper to be by him designated as



published nearest the claim, and he must also post a

similar notice for the same time in his own office. If

no adverse claim shall have been filed with the register

and receiver of the proper land office at the expiration

of the sixty days of publication, it shall be assumed
that the applicant is entitled to a patent and that no
adverse claim exists; and thereafter no objections from
third parties t-.> the issue of the patent shall be heard,

except to show that the applicant has failed to comply
with the law. When an adverse claim is filed within

the time, all proceedings upon the application in the

land office, except in reference to the publication of

proof of notice, are to be stayed until the controversy

shall have been settled or decided by a court of compe-
tent jurisdiction or the adverse claim waived. It is

then made the duty of the adverse claimant to com-
mence proceedings in a court of competent jurisdiction

to determine the question of the right of possession

and prosecute the same to final judgment. After such
judgment shall have been rendered, the party entitled

to the possession of the claim may, without further

notice, file a certified copy of the judgment roll with

the register of the land office, together with the certifi-

cate of the surveyor-general that the requisite amount
of labor has been expended or improvements made
thereon and the description required, as in other cases.

When this has been done and the proper fees paid, the

whole proceedings and the judgment roll must be

certified to the commissioner of the general land office

and a patent shall issue for (to) the claimor (for) such por-

tion thereof as the applicant shall appear from the deci-

sion of the court to rightly possess. If it appears from
the decision that several parties are entitled to separate

and distinct portions of the claim, each party may pay
for his portion of the claim, together with the proper

fees, and file with the certificate a description by the

surveyor-general, whereupon the register shall certify

the proceedings and judgment roll to the commissioner
as in the preceding case and patents shall issue to the

several parties according to their respective rights.

Section '23*2(), Revised Statutes.



" The claim that the applicant is by the foregoing
'provisions of the statute authorized to purchase and
' receive a patent for, upon full compliance with those
" provisions, is the claim that he was I

»y preceding pro-
visions of the same statute authorized to locate, namely,

" one upon unappropriated public land of the United
" States of the character described in the statute. The
•' application for the patent, therefore, necessarily carried

' with it, if not an express, certainly an implied, allega-
" tion that the location upon which the application was
' based was made upon land open to location and there-

'' fore was the prior location. The publication of the
" notice of the application required by the statute was
" a notice to all the world to present to the land office
" any and every adverse claim to that of the applicant.
' A failure to do so constituted, in law, an admission of
' the truth of every fact covered by the application, and
' the issuance of a patent in pursuance of such applica-

'' tion is, in the absence of any adverse claim, quite as
" conclusive of the patentee's rights as if a contest in
" respect to the application had been initiated in the land
" office and adjudicated by a competent Court in favor
" of the applicant. In either case, it is absolutely con-
" elusive against all adverse claimants. Gwillim v. Don-
" nellan, 115 U. S. 45 ; Rid! mo,,, I M. Co. v. Rose, 114

' U. S. 576 ; Hamilton v. Southern Nevada G. & S. M.
" Co., 13 Sawyer 113; Last Chance Min. Co. v. Tyler

• Min. Co., 157 U. S. 683. The last case cited involved
•• a controversy between the owners of the Tyler claim
'• and those of the Last Chance claim, both locations in-
" eluding a certain triangular strip of ground marked A
" on the diagram found on page 685 of the opinion of the
- Supreme Court. The owners of the Tyler claim hav-

• mg applied for a patent for the entire claim, as indi-
•" cated on that diagram, pursuant to the provisions of
'• Section 2324 of the Revised Statutes, the owners of
• the List Chance, pursuant to the provisions of Sec-

•' tion 2325, filed an adverse claim to the conflicting tri-
" angle, and thereafter commenced suit in the District
•• Court of the First Judicial District of the then Terri-
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" tory of Idaho. In that action the owners of the Tyler
" claim appeared and filed an answer, which they with

-

" drew before the case came on for trial, and a judgment
" was thereupon entered in favor of the owners of the
" Last Chance, the plaintiffs in the action. That with-
" drawal was based upon the fact that pending the pro-
" ceedings in the Court the owners of the Tyler claim
" amended their application for purchase in the land de-
" partment by excluding therefrom the conflicting tri-

" angle. The amended application was accepted by the
" land office, and a final certificate for the tract, with re-

" duced boundaries, was issued to the owners of the
" Tyler claim. The ore bodies in dispute in the case

" were within the legal end lines of the Last Chance
" claim and on the dip of the vein as it passes through
" it, and also on the dip of the vein within the vertical

" planes of the end lines of the Tyler extended in their

" own direction. The solution of the controversy there-
" fore, turned upon the question of priority between the
" two locations. When the case was before the Su-
" preme Court the main question considered and the
" question upon which the Court disposed of the case

" was whether or not the judgment of the District Court
" of the Territory of Idaho was admissible upon the
" question of priority of the two claims, and the Court
" held that it was not only admissible upon that question,
" but was ' binding by way of estoppel as to every fact

" ' necessarily determined by it, and that priority of
" ' location was one fact so determined',' 157 U. 5S. 695.

" In that case, as has been said, the owners of the Last
" Chance claim initiated in the land office a contest
" against the application of the owners of the Tyler
" location and thereafter brought its action in the Dis-
' ;

trict Court of the Territory of Idaho to determine the
'' contest, pursuant to the provisions of the Revised
" Statutes, in its complaint alleging among other things,

" that the Last Chance was the prior location. After
" answering the complaint and before the trial of the
" issues, the owners of the Tyler claim withdrew their

" answer and failed to appear at the trial. The Court
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proceeded to hear evidence on the part of the plain-

tiffs, upon which it made certain findings of fact and
conclusions of law, and entered judgment adjudging
the Last Chance Mining Company to be the owner of

the triangle in conflict between the two locations 'by
' virtue of a valid location of the said Last Chance min-
' ing claim made by John Flaherty, J. L. Smith, M.
• Carlin and John M. Burke on the 17th day of Sep-
' tember, 1885; and that the plaintiff is entitled to the
' possession of the said ground so in conflict as aforesaid,
' by virtue of such valid location.'

" It was there contended that the defendants to the
suit did not, in fact, contest the suit, but withdrew
their answer prior to trial, and that there was only a
judgment by default; but the court very properly
answered that a judgment by default was just as con-
clusive an adjudication between the parties of what-
ever is essential to support the judgment as one
rendered after answer and contest. ' The essence of
'estoppel by judgment,' said the court, ' is that there
' has been a judicial determination of a fact, and the
'question always is, has there been such determina-
'tion, and not upon what evidence or by what means
' was it reached. A failure to answer is taken as an
' admission of the truth of the facts stated in the com-
' plaint, and the court may properly base its determina-
1 tion on such admission.' These observations, it is

true, were made in respect to a suit brought in pursu-
ance of section 2325 of the Revised Statutes pursuant
to a contest actually initiated in the land office. But
we think it quite clear that a determination of a fact
by the judgment of a competent court in a suit brought
pursuant to the provisions of the statute, followed by
the issuance of a patent in favor of the prevailing
party, is no more conclusive than is a patent issued in

pursuance of section 2324 of the Revised Statutes for

a claim against which no contest was filed. The statute,
;is has been said, makes any and every person claiming
an adverse interest a party to the proceeding for a
patent, and provides for ample notice. The notice so
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provided for is the equivalent of a summons in a judi-

cial proceeding, and he who fails to heed it has no
right to complain that his rights are concluded by his

default and the issuance of the patent in pursuance of

the application. The Land Department is, as said bv
the Circuit Court of Appeals for the eighth circuit, in

United States v. Nor. Pac. R. R. Co., 95 Fed. Rep. 864,

869, 'a quasi judicial tribunal, and a patent is the
'judgment of that tribunal upon the questions pre-

sented and a conveyance in execution of the judg-
' ment.' The application for the patent for the Last
Chance was, as has been seen, for the whole claim as

indicated on the diagram hereinbefore set out, and car-

ried with it, as has been said, the implied, if not the
express, allegation that the location was made upon
land at the time open to location and was, therefore,

prior to any location of any one else. The issuance by
the government of its patent, after due notice to all

the world of the application and ample notice to every
one to contest it, conclusively determined the priority

of that location over every other, including the Stem-
winder, and conferred upon the patentees and their

successors in interest not only the entire surface of the
claim, but the extralateral right conferred by section

2322 of the Revised Statutes to follow on their dip

outside of the side lines and within vertical planes
drawn through the parallel end lines extended in their

own direction all veins, lodes and ledges the tops or

apexes of which lie inside the surface lines of the claim.

"From these views it results that the plaintiff in error

was awarded more by the court below than it was en-

titled to, and, therefore, has no just cause to complain.
But for its failure to contest the application of the
Last Chance Company for the patent to its claim and
the issuance of that instrument, we should feel obliged,

for the reasons first hereinbefore stated, to award the

Stemwinder the right to follow the dip of the vein in

question outside of its westerly side line and between
vertical planes drawn through its end lines 'ab' 'cd'

extended in their own direction, as against the govern-
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" ment and all subsequent locators, saving only the sur-
>c

fact 1 and underground rights conceded to the ECmma
" claim. As it is, we must affirm the judgment."

It will be borne in mind that the ore bodies involved

in this action were outside of and beyond the vertical

planes drawn through the Last Chance surface boundary

lines
; that no claim is made here to anything within

these planes, either upon or beneath the surface.

As to these outside parts of the vein, the Court in its

decision gives the same effect to a failure to adverse at

all as it does to a case where there was an adverse, and

a suit thereon, wherein the fact of priority was affirma-

tively alleged and proved, and a judgment entered ac-

cordinglv—whether by default or otherwise makes no

difference so far as the legal effect of the judgment is

concerned.

In reaching this conclusion we deferentially urge that

the Court is in error ; that it has failed to give due con-

sideration to the distinction clearly outlined by the Su-

preme Court of the United States in Last Chance Min.

Co. v. Tyler Min. Co., 157 U. S. f>83, between matters

which might have been <h<-i<L<J an d tJtose which were in

fad decided. As was said by the Supreme Court in that

case

:

"The particular matter in controversy in the adverse
" suit was the triangular piece of the ground, which is

" not the matter of dispute in this action. The judgment
" in that case is therefore not conclusive in this as to

" matters which might have been decided but only as to
" matters which were in fact decided."

Last Chance Min. Co. v. Tyler, L57 r. S. 683,

687.
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It seems to us that the language clearly indicates that

the stress of the decision rested upon the fact that there

had been an adverse claim, a suit brought upon it

alleging priority, a judicial inquiry upon such allegation,

and a judgment which concluded the Tyler Company as

to all matters which were in fact decided, and that in

the absence of such judicial inquiry and determination

the failure to adverse would not be conclusive as to any-

thing but the surface area in conflict.

As to such conflict the Stemwinder simply waived its

right. There was thus no tender nor necessity for

tendering the issue of priority. Suppose the Stemwinder

had executed a conveyance to the Last Chance of the

triangular conflict, would the right' to assert priority as

to anything outside of the conflicting area be lost to the

Stemwinder 1

Can this waiver as to the triangular conflict be placed

upon any higher legal plane than the conveyance ?

In the case at bar this Court, as we read its opinion,

reasons substantially as follows: The patent proceeding

is in rem; the posting and publication of notice of the

application is a summons to everybody; the application

for patent is a pleading wherein the question of priority

is necessarily an essential averment affecting not only

intralimital but also extralateral rights; the patent when

issued is at once a judgment, which establishes title as

to the date claimed in the application, or, as the Court

says in its opinion :

—

" The issuance by the government of its patent after
" due notice to all the world of the application and ample
" notice to every one to contest it, conclusively deter-
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,; mined the priority of that location over every other,
" including the Stemwinder, and conferred upon the
'• patentees and their successor in interest not only the
" the entire surface of the claim but the extralateral
" right, conferred hy section 2322 of the Revised
" Statutes.

Is not this statement too comprehensive and sweep-

ing? Suppose that at the time the Last Chance patent

was applied for there was no surface conflict between

that claim and the Stemwinder, that the latter only

touched the former as indicated in Figure 1 :

—

Figure 1.

Or was separated from it as shown in Figure "2 :—
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Yet both claims being on the same lode, their end-line

planes converging towards each other, an underground

conflict is unavoidable. Under such circumstances, when

the controversy arises as to the underground rights to

the conflicting segment of the vein, would the Stem-

winder be precluded from attacking the priority of the

Last Chance title? The right to the surface area is not

assailed, but the underground rights are. If in any case

the issuance of a patent is conclusive evidence that the

title conveyed by it relates back to the date asserted in

the patent application it must be true in all cases, as the

nature and character of the proceedings are the same in

all cases, and in all cases the patent is a judgment and

conveyance in execution of the judgment.

But it is certainly not true in all cases. The date of the

location is not recited in the patent. To ascertain this

we must go behind that instrument.

Smelting Co. v. Kemp, 104 U. S. 647;

Kahn v. Old Telegraph Co., 2 Utah, 174.

The patent, so far as the surface is concerned, is an

adjudication of title as to the surface as unappropriated

public land, but such adjudication would not prevent the

Stemwinder, in the absence of a surface conflict as shown

in figures 1 and 2, from assailing the right of the Last

Chance to the ore bodies found within the conflicting

end-line planes beyond the surface. This must be true,

as, in the absence of a surface conflict there would be no

ground for an adverse claim. No question would arise

of which the Land Department will take cognizance. It
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is purely a matter for the determination of the courts,

and the issuance of the patent to the Last Chance would

not be an adjudication as to any extralateral rights that

the Stemwinder claim might possess.

Beik v. Nickerson, 29 L. D. 662, 665.

It is not therefore true, as we view it, that the patent

is conclusive evidence against every other claim, or any

other claim as to the extralateral right, or as to the

question of pridrity, where this right is drawn in ques-

tion, except in so far as the surface conflict is involved.

It would seem to us therefore that to support the

views of this Court we are driven to the necessity of

insisting that as the Stemwinder had the opportunity of

ad versing because of the small surface conflict, and as it

failed to grasp this opportunity, the patent in this case

is a conclusive adjudication of priority as to the extra-

lateral right— a quality not given to patents in other

cases.

Is this conclusion in consonance with the views of the

Supreme Court of the United States in the Tyler Last

Chance case ?

What significance is to be given to the prefatory state-

ment by the Supreme Court of the United States here-

inbefore quoted :

—

"The particular matter in controversy in the adverse
'• suit was the triangular piece of ground which is not .

" the matter in dispute in this action. The judgment
" in that case is therefore not conclusive as to matters
" which might have been decided, but only as to matters
" which were in fact decided."



To what purpose did the Supreme Court cite the nu-

merous cases following this statement on pages 687 and

688, 157 U. S. other than to draw a line of demarcation

between actually litigated cases, and cases where an op-

portunity to litigate was offered and declined; and to

emphasize the fact that the extralimital ore bodies in

dispute in that action were matters collateral to the sur-

face conflict, concerning which there would have been no

estoppel had there not been a direct allegation as to pri-

ority, issue made, findings and judgment thereon after

judicial inquiry.

We trust that the court may see its way clear to give

this branch of the case additional consideration.

II.

We wish to invite the Court's attention to another

phase of this case, which we think deserves consideration.

The following diagram will enable us to explain it :—

It will be observed that the course of the apex of the

vein after passing out of the Last Chance turns rather
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sharply to the west, where it passes through the Viola,

a claim belonging to the Empire State Idaho Company,

one of the defendants in error, and junior in point of

time to the Stemwinder. The apparent curve in the

vein is of course due to successive changes in elevation,

the line of apex exposure ascending one side of a precip-

itous mountain and descending on the opposite side.

It will also be noted that the prolongation of the

end-line planes of the Stem winder and Viola claims

respectively will create a conflict as to a segment

of the vein defined on the diagram in horizontal

projection by the parallelogram WXYZ. The greater

part of this segment of the vein is not in conflict

with anything which could be awarded to the Last

Chance, even if the Court declines to recede from

its present position as to the effect of the Stemwinder's

failure to adverse. It is north of the. Last Chance

side-end line. If the Court on the final analysis is to ad-

here to its present ruling as to the legal effect of the

failure to adverse, we respectfully suggest that the judg-

ment of the Court below should at least be modified as

to preserve to the plaintiff in error all parts of the vein

found between the extended end-line planes of the Stem-

winder, except so much thereof as is in conflict with the

rights of the Last Chance, as such rights may he ulti-

mately defined. It is of course understood that in mak-

ing this suggestion we do so without prejudice to our

position heretofore outlined under Subdivision I of this

petition
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The phase of the case last above presented does not

arise upon the record on the writ of error recently passed

upon by the court. To what extent counsel for defendant

in error may see fit to discuss it on the cross-writ of

error, and how far he may wish to urge a denial of all

extralateral right in the Stem winder, on the assertion

made at the previous argument that the location of that

claim was more along than across the vein remains to

be seen.

Under the stipulation of counsel hereinbefore set forth

the entire record is now before the court, and the case

is to be consolidated for argument and ultimate decision.

We may therefore be excused for importing into this

petition an element which could not have been properly

considered on the writ of error in the cause wherein this

petition is filed.

When we shall have received the brief of plaintiffs in

error on the cross-appeal, we shall then be prepared to

present for the consideration of the Court such supple-

mental arguments as the exigencies of the case and the

position taken by opposing counsel may seem to require.

Respectfully submitted,

CURTIS H. LIXDLEY,

Counsel for Bunker Hill & Sullivan M. & C. Co.,

Plaintiff in Error in Cause No. 630.
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No. 2603.

In the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

GEORGE F. CHEVALLIER, Doing Business

Under the Firm Name and Style of

F. Chevallier & Company,

Defendant.

Citation on Writ of Error,

United States of America, )

> ss
District of Oregon. j

To Geo. F. Chevallier doing business as F. Chevallier &
Company, defendant, and to Edward Mendenhall

and Mitchell & Tanner, his attorneys, Greeting:

You are hereby cited and admonished to be and appear

before the United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, within thirty

days from the date hereof, pursuant to a writ of error

filed in the Clerk's office of the District Court of the

United States for the District of Oregon, wherein the

United States is plaintiff in error and you are defendant

in error, to show cause, if any there be, why the judgment

in the said writ of error mentioned should not be cor-
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rected and speedy justice should not be done to the par-

ties in that behalf.

Given under my hand at Portland, Oregon, in said Dis-

trict this 3d day of August, 1900.

CHARLES B. BELLINGER,

Judge.

[Endorsed] : Citation on Writ of Error. U. S. Circuit

Court, District of Oregon. Filed August 3, 1900. J. A.

Bladen, Clerk.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

THE UNITED STATES OF AMERICA,

Plaintiff in Error,

vs.

GEORGE F. CHEVALLIER, Doing Business

Under the Firm Name and Style of

F. Chevallier & Company,

Defendant in Error.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for

the District of Oregon, Greeting:

Because in the records and proceedings, as also in the

rendition of the judgment of plea which is in the Circuit

Court before the Honorable Charles B. Bellinger, one of
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you, between The United States of America, plaintiff and

plaintiff in error, and Geo. F. Chevallier, doing business

under the firm name and style of F. Chevallier & Com-

pany, defendant and defendant in error, a manifest error

hath happened to the great damage of the said plaintiff

in error, as by complaint doth appear; and we, being will-

ing that error, if any hath been, should be duly corrected,

and full and speedy justice done to the parties aforesaid,

anil in this behalf, do command you, if judgment be there-

in given, that then, under your seal, distinctly and open-

ly, you send the record and proceedings aforesaid, with

all things concerning the same, to the United States Cir-

cuit Court of Appeals for the Ninth Circuit together with

this writ, so that you nave the same at San Francisco,

California, within thirty days from the date hereof, in

the said Circuit Court of Appeals to be then and there

held; that the record and proceedings aforesaid being

then and there inspected, the said Circuit Court of Ap-

peals may cause further to be done therein to correct that

error, what of right and according to the laws and cus-

loins of the United States of America should be done.

Witness the Honorable MELVILLE W. FULLER,
( hid Justice of the Supreme Court of the United States,

this August 3, 1900.

J. A. SLADEN,

Clerk of the Circuit Court of the United States for the

District of Oregon.

By G. H. Marsh,

Deputy Clerk.
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[Endorsed]: Writ of Error. Filed August 3, 1900.

J. A. Sladen, Clerk, United States Circuit Court, District

of Oregon. By G. H. Marsh, Deputy Clerk.

In the Circuit Court of the United States for the District

of Oregon.

October Term, 1899.

Be it rembered, that on the 17th day of January, 1900,

there was duly filed in the Circuit Court of the United

States for the District of Oregon, a Complaint in words

and figures as follows, to-wit:

In the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE F. CHEVALLIER, Doing Business

Under the Firm Name and Style of

F. CHEVALLIER & COMPANY,

Defendant.

Complaint.

Comes now John H. Hall United States Attorney, who

prosecutes for and on behalf of the United States within

and for the District of Oregon, and complaining of de-

fendant alleges:
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That at all of the times hereinafter mentioned Geo.

P. Chevallier doing business under the firm name and

style of P. Chevallier & Co., during the next six months

ending June 30, 1891, that is to say, between the first

day of January, 1891, and the first day of July, 1891, at

the City of Portland in the District aforesaid, did carry

on the business of a retail liquor dealer whereby and by

force of the statute in such case made and provided the

said defendant then and there became liable to pay to

the said plaintiff a special tax of $12.50 as a retail liquor

dealer; that the said defendant has not paid to the said

plaintiff the said special tax of $12.50 or any part thereof,

but has hitherto neglected and refused so to do, and such

refusal and neglect of the said defendant to pay the said

special tax not having been occasioned by sickness nor

absence, he the said defendant thereby and by force of

said statute then and there became liable to pay to the

said plaintiff the further sum of $6.25, being 50 per

centum additional upon the amount of the special tax

aforesaid; yet the said defendant has not paid the said

plaintiff the said sum of $6.25 nor any part thereof, but

has hitherto neglected and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid within and for the said District of Oregon,

further complaining of the defendant, alleges:

That on and between the 1st day of January, 1891, and

the 1st day of July, 1891, at the City of Portland, in the

District aforesaid, defendant did carry on the business

of a wholesale liquor dealer whereby and by force of the

statute in such case made and provided the defendant
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then and there became liable to pay to plaintiff a special

tax of |50.00 as a wholesale liquor dealer; that the de-

fendant has not paid to the said plaintiff the said special

tax of |50.00 or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of said statute then

and there became liable to pay to the said plaintiff the

further sum of $25.00, being 50 per centum additional

upon the amount of the special tax aforesaid; yet the said

defendant has not paid to said plaintiff the said sum of

$25.00 nor any part thereof, but has hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1891, and the 1st

day of July, 1892, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a retail

liquor dealer whereby and by force of the statute in such

case made and provided, the said defendant then and

there became liable to pay to the said plaintiff a special

tax of $25.00 as a retail liquor dealer; that the said de-

fendant has not paid to the said plaintiff the said special

tax of $25.00, or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the said statute

then and there became liable to pay to the said plaintiff
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the further sum of f12.50, being 50 per centum addi-

tional upon the amount of the special tax aforesaid; yet

the said defendant has not paid the said plaintiff the said

sum of |12.50 nor any part thereof, but has hitherto neg-

lected and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1891, and the 1st

day of July, 1892, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a whole-

sale liquor dealer whereby and by force of the statute in

such case made and provided the said defendant then and

there became liable to pay to the said plaintiff a special

tax of |100.00 as a wholesale liquor dealer; that the said

defendant has not paid to the said plaintiff the said special

tax of $100.00 or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the statute

then and there became liable to pay to the said plaintiff

the further sum of |50.00, being 50 per centum addi-

tional upon the amount of the special tax aforesaid; yet

the said defendant has not paid the said plaintiff the said

sum of $50.00 nor any part thereof, but has hitherto neg-

lected and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1892, and the 1st

day of July, 1893, at the City of Portland, in the District
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aforesaid, defendant did carry on the business of a retail

liquor dealer whereby and by force of the statute in such

case made and provided, the said defendant then and

there became liable to pay to the said plaintiff a special

tax of |25.00 as a retail liquor dealer; that the said de-

fendant has not paid to the said plaintiff the said special

tax of |25.00, or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the said statute

then and there became liable to pay to the said plaintiff

the further sum of $12.50, being 50 per centum addi-

tional upon the amount of the special tax aforesaid; yet

the said defendant has not paid the said plaintiff the said

sum of $12.50 nor any part thereof, but has hitherto neg-

lected and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1892, and the 1st

day of July, 1893, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a whole-

sale liquor dealer whereby and by force of the statute in

such case made and provided the said defendant then and

there became liable to pay to the said plaintiff a special

tax of $100.00 as a wholesale liquor dealer; that the said

defendant has not paid to the said plaintiff the said special

tax of $100.00 or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not
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having been occasioned by sickness nor absence, he the

said defendant thereby and by force of said statute then

and there became liable to pay to the said plaintiff the

further sum of $50.00, being 50 per centum additional

upon the amount of the special tax aforesaid; yet the said

defendant has not paid the plaintiff the said sum of

|50.00 nor any part thereof, but has hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1893, and the 1st

day of July, 1894, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a retail

liquor dealer whereby and by force of the statute in such

case made and provided, the said defendant then and

there became liable to pay to the said plaintiff a special

tax of $25.00 as a retail liquor dealer; that the said de-

fendant has not paid to the said plaintiff the said special

lax of $25.00, or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the statute then

and there became liable to pay to the said plaintiff the

further sum of $12.50, being 50 per centum additional

upon the amount of the special tax aforesaid; vet (lie said

defendant has not paid to plaintiff the said sum of

$12.50 nor any part thereof, but has hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as
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aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1893, and the 1st

day of July, 1894, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a whole-

sale liquor dealer whereby and by force of the statute in

such case made and provided the said defendant then and

there became liable to pay to the said plaintiff a special

tax of |100.00 as a wholesale liquor dealer; that the said

defendant has not paid to the said plaintiff the said special

tax of $100.00 or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the statute then

and there became liable to pay to the said plaintiff the

further sum of |50.00, being 50 per centum additional

upon the amount of the special tax aforesaid; yet the said

defendant has not paid the plaintiff the said sum' of

$50.00 nor any part thereof, but has hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1894, and the 1st

day of July, 1895, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a retail

liquor dealer whereby and by force of the statute in such

case made and provided, the said defendant then and

there became liable to pay to the said plaintiff a special

tax of $25.00 as a retail liquor dealer; that the said de-

fendant has not paid to the said plaintiff the said special
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tax of $25.00, or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the statute then

and there became liable to pay to the said plaintiff the

further sum of $12.50, being 50 per centum additional

upon the amount of the special tax aforesaid; yet the said

defendant has not paid the plaintiff the said sum of

$12.50 nor any part thereof, but has hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1894, and the 1st

day of July, 1895, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a whole-

sale liquor dealer whereby and by force of the statute in

such case made and provided the said defendant then and

there became liable to pay to the said plaintiff a special

tax of $100.00 as a wholesale liquor dealer; that the said

defendant has not paid to the said plaintiff the said special

tax of $100.00 or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the statute then

and there became liable to pay to the said plaintiff the

further sum of $50.00, being 50 per centum additional

upon the amount of the special tax aforesaid; yet the said

defendant has not paid the plaintiff the said sum of
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|50.00 nor any part thereof, but ha® hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That between the 30th day of June, 1895, and the 1st

day of July, 1896, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a retail

liquor dealer whereby and by force of the statute in such

case made and provided, the said defendant then and

there became liable to pay to the said plaintiff a special

tax of |25.00 as a retail liquor dealer; that the said de-

fendant has not. paid to the said plaintiff the said special

tax of $25.00, or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the statute then

and there became liable to pay to the said plaintiff the

further sum of $12.50, being 50 per centum additional

upon the amount of the special tax aforesaid; yet the said

defendant has not paid the plaintiff the said sum of

$12.50 nor any part thereof, but has hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining, alleges:

That on and between the 30th day of June, 1895, and

the 1st day of July, 1896, at the City of Portland, in the

District aforesaid, defendant did carry on the business

of a wholesale liquor dealer whereby and by force of the

statute in such case made and provided the defendant



vs. George F. Chevallicr. 13

then and there became liable to pay to the said plaintiff

a special tax of |100.00 as a wholesale liquor dealer; that

the said defendant has not paid to the said plaintiff the

said special tax of $100.00 or any part thereof, but has

hitherto neglected and refused so to do, and such refusal

and neglect of the said defendant to pay the said special

tax not having been occasioned by sickness nor absence,

he the said defendant thereby and by force of the statute

then and there became liable to pay to the said plaintiff

the further sum of $50.00, being 50 per centum addi-

tional upon the amount of the special tax aforesaid; yet

the said defendant has not paid the plaintiff the said sum

of $50.00 nor any part thereof, but has hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining of defendant, alleges:

That on and between the 30th day of June, 1896, and

the 1st day of July, 1897, at the City of Portland, in the

District aforesaid, defendant did carry on the business

of a retail liquor dealer whereby and by force of the

statute in such case made and piovided the said de-

fendant than and there became liable to pay to the said

plaintiff a special tax of $25.00 as a retail liquor dealer;

that the said defendant has not paid to the plaintiff the

said special tax of $25.00 or any part thereof, but has

hitherto neglected and refused so to do, and such refusal

and neglect of the said defendant to pay the said special

tax not having been occasioned by sickness nor absence,

he the said defendant thereby and by force of the statute

then and there became liable to pay to the said plaintiff
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the further sum of $12.50, being 50 per centum addi-

tional upon the amount of the special tax aforesaid; yet

the said defendant has not paid the plaintiff the said

sum of f12.50 nor any part thereof, but has hitherto neg-

lected and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining, alleges:

That between the 30th day of June, 1896, and the 1st

day of July, 1897, at the City of Portland, in the District

aforesaid, defendant did carry on the business of a whole-

sale liquor dealer whereby and by force of the statute in

such case made and provided the said defendant then and

there became liable to pay to the said plaintiff a special

tax of $100.00 as a wholesale liquor dealer; that the said

defendant has not paid to the plaintiff the said special

tax of $100.00 or any part thereof, but has hitherto neg-

lected and refused so to do, and such refusal and neglect

of the said defendant to pay the said special tax not

having been occasioned by sickness nor absence, he the

said defendant thereby and by force of the statute then

and there became liable to pay to the said plaintiff the

further sum of $50.00, being 50 per centum additional

upon the amount of the special tax aforesaid; yet the said

defendant has not paid the plaintiff the said sum of

$50.00 nor any part thereof, but has hitherto neglected

and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining, alleges:

That on and between the 30th day of June, 1897, and

the 1st day of July, 1898, at the City of Portland, in the
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District aforesaid, defendant did carry on the business

of a retail liquor dealer whereby and by force of the

statute in such case made and provided the said defend-

ant then and there became liable to pay to the said plain-

tiff a special tax of |25.00 as a retail liquor dealer; that

the said defendant has not paid to the said plaintiff the

said special tax of $25.00 or any part thereof, but has

hitherto neglected and refused so to do, and such refusal

and neglect of the said defendant to pay the said special

tax not having been occasioned by sickness nor absence,

he the said defendant thereby and by force of the statute

then and there became liable to pay to the said plaintiff

the further sum of $12.50, being 50 per centum addi-

tional upon the amount of the special tax aforesaid; yet

the said defendant has not paid the plaintiff the said

sum of *12.50 nor any part thereof, but has hitherto neg-

lected and refused so to do.

And the District Attorney aforesaid who prosecutes as

aforesaid, further complaining, alleges:

That on and between the 30th day of June, 1897, and

the 1st day of July, 1898, at the City of Portland, in the

District aforesaid, defendant did carry on the business

of a wholesale liquor dealer whereby and by force of the

statute in such case made and provided the said defend-

ant then and there became liable to pay to the said plain-

tiff a special tax of $100.00 as a wholesale Liquor dealer;

that the said defendant has not paid to the said plaintiff

the said special tax of $100.00 or any part thereof, but

has hitherto neglected and refused so to do, and such

refusal and neglect of the said defendant to pay the said
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special tax not having been occasioned by sickness nor

absence, he the said defendant thereby and by force of

the statute then and there became liable to pay to the said

plaintiff the further sum of $50.00, being 50 per centum

additional upon the amount of the special tax aforesaid;

yet the said defendant has not paid the plaintiff the said

sum of $50.00 nor any part thereof, but has hitherto neg-

lected and refused so to do. By reason of which premises

an action has accrued to the said plaintiff to demand and

have of the said defendant the sum of $1,406.25 above de-

manded; yet the said defendant though requested has not

paid to the said plaintiff the said sum of money, or any

part thereof, but refuses so to do.

Wherefore plaintiff demands judgment against defend-

ant in the sum of $1,406.25 and costs and disbursements

of this action.

JOHN H. HALL,

United States Attorney.

District of Oregon—sis.

I, John H. Hall, being first duly sworn, depose and say,

that I am the United States Attorney for the District of

Oregon; that the foregoing complaint is true as I verily

believe.

JOHN H. HALL.

Subscribed and sworn to before me this 17th day of

January, 1900.

J. A. SLADEN,

Clerk, United States Circuit Court, District of Oregon.

By G. H. Marsh,

Deputy.

Filed January 17, 1900. J. A. Sladen, Clerk.



vs. George F. Chcvallier. 17

And afterwards, to-wit, on the 17th day of January,

1900, there was issued out of said Court a Summons in

words and figures as follows, to-wit:

United States of America,
V ss

District of Oregon. !•

I hereby certify that on the 24th day of January, 1900,

at Portland, Multnomah County, Oregon, in said District,

I duly served the within Summons upon the therein

named George F. Chevallier, doing business under the

firm name and style of F. Ohevallier Co. By serving

William H. Fiske , manager of the said firm of F. Oheval-

lier Oo. by delivering to said Fiske personally a true copy

of said Summons duly certified to by me as U. S. Marshal,

together with a copy of the Complaint in the within en-

titled cause duly certified to by Joun H. Hall, U. S. Attor-

ney for said district.

ZOETH HOUSER,

United States Marshal.

By S. L. Morse,

Deputy.
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In the Circuit Court of the United States for the Ninth

Judicial Circuit, District of Oregon.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

No. 2603.

GEORGE F. CHEVALLIER, Doing Business

Cinder the Firm Name and Style of

F. CHEVALLIER & COMPANY,

Defendant.

Summons.

The President of the United States', to Geo. F. Ohevallier,

doing business under the firm name and style of F.

Ohevallier & Co., the above name defendant, Greet-

ing:

You are hereby commanded to be and appear in the

above entitled Court, holden at Portland, in said district,

and answer the complaint filed against you in the above

entitled action within ten days from the date of the ser-

vice of this Summons upon you, if served within the

County of Multnomah, in said district, or if served within

any other county of said district then within thirty days

from the date of such service upon you; and if you fail so

to appear 'and answer, for want thereof, the plaintiff will

take judgment against you for the sum of $1,406.25, and

costs and disbursements of this action.
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And this is to command you the Marshal of said dis-

trict, or your deputy, to make due sendee and return of

this Summons. Hereof fail not.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

and the seal of said Circuit Court, affixed at Portland, in

said district this 17th day of January, 1900.

[Seal] J. A SLADEN,
Clerk.

By G. H. Marsh,

Deputy.

[Endorsed]: Summons. Filed in the United States

Circuit Court, District of Oregon. January 26th, 1900.

J. A. Sladen, Clerk.

And afterwards, to-wit, on the 5th day of February,

1900, there was duly filed in said Court, a stipulation ex-

tending time to answer in words and figures as follows,

to-wit:

In the Circuit Court of the United States for the District

of Oregon.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

GEORGE F. CHEVALLIER, Doing Business!

Under the Firm Name and Style of

F. Chevallier & Company,

Defendant.



20 United States of America t

Stipulation Extending Time to Answer.

It is hereby stipulated and agreed between the attor-

neys for the respective parties hereto, that the defendant

shall have until the 20th day of February, 1900, in which

to file his answer in this case.

EDWIN MAYS,

Of Attorneys for Plaintiff.

E. MENDENHALL and

MITCHELL & TANNER,

Attorneys for Defendant.

Filed February 5, 1900. J. A. Sladen, Clerk.

And afterwards, to-wit, on the 15th day of February,

1900, there was duly filed in said Court, a stipulation ex-

tending time to answer, in words and figures as follows,

to-wit:

In the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA,
Plaintiff,

}

vs.

GEORGE F. CHEVALLIER, Doing Business

Under the Firm Name and Style of

F. Chevallier & Company,

Defendant

Stipulation Extending Time to Answer,

It is hereby stipulated that the defendant shall have
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until Saturday, February 24th, 1900, in which to file his

answer in this cause.

Feb. 15th, 1900.

EDWIN MAYS,

Of Attorneys for Plaintiff.

ED. MENDENHALL, and

MITCHELL & TANNER,

Attorneys for Defendant.

Filed February 15th, 1900.

J. A SLADEN, Clerk.

And afterwards, to-wit, on the 21st day of February,

1900, there was duly filed in said Court, an answer of de-

fendant, in words and figures as follows., to-wit:

In the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE F. CHEVALLIER, Doing Business

Under the Firm Name and Style of

F. CHEVALLIER & COMPANY,

Defendant.

Answer.

Now comes the defendant George F. Chevallier, doing

business under the firm name and style of F. Chevallier

& Company and for answer to the complaint filed herein:
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Denies that he did during the six months between the

1st day of January, 1891, and the 1st day of July, 1891,

or during any portion of said period, at the City of Port-

land, in the District of Oregon, carry on the business of

a retail liquor dealer; denies that by reason thereof or by

force of the statute in such case made and provided, or

of any statute, this defendant did then or there or ever

become liable to pay to plaintiff a special tax of twelve

dollars and fifty cents (f12.50) or any part thereof as a re-

tail liquor dealer. Defendant admits that he has not

paid to plainltiff said special tax of twelve dollars and

fifty (|12.50) or any part thereof, for the privilege of car-

rying on the business of a retail liquor dealer in the Oity

of Portland, District of Oregon, during the period afore-

said, but he denies that by reason of his failure to pay

plaintiff such special tax of twelve dollars and fifty cents

(|12.50), or by reason of the force of the statute in such

case made and provided, or any statute, he then and there

or ever became liaJble to pay to the said plaintiff the fur-

ther sum of six dollars and twerity-five cents (f6.25), be-

ing fifty per centum additional upon the amount of the

special tax aforesaid, or any part thereof. Defendant

denies that he did carry on the business of a retail liquor

dealer in the City of Portland, in the District of Oregon,

during the Six months ending June 30th, 1891, or any

other time. Denies that he ever became liable for the

payment of any special tax. Denies that he ever became

liable for the payment of any penalty thereon, or for a

refusal to pay the same. Wherefore, defendant prays

judgment for his costs and disbursements.
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Defendant, for a further and separate defense to the

second separate cause of action set out in the complaint

herein:

Denies that he did on or between the 1st day of Jan-

uary, 1891, and the 1st day of July, 1891, or during any

portion of said period, at the City of Portland, in the Dis-

trict of Oregon, carry on the business of a wholesale

liquor dealer; denies that by reason thereof or by reason

of the force of the statute in such case made and provided

or any statute, defendant then and there or ever became

liable to pay to the plaintiff a special tax of fifty dollars

($50.00) or any part thereof, as a wholesale liquor dealer.

Defendant admits he has not paid to said plaintiff said

special tax of fifty dollars ($50.00), or any part thereof,

for the privilege of carrying on the business of a whole-

sale liquor dealer at said place during said period; but

denies that by reason of his failure to do so, or by reason

of the force of the statute in such case made and pro-

vided, or by any statute, he did then or tliere ever become

liable to pay to the plaintiff the further sum of twenty-

five dollars ($25.00) being fifty per centum upon the

amount of said special tax aforesaid or any part thereof.

Defendant admits that he has not paid the said plaintiff

said sum of twenty-five dollars ($25.00) or any part there-

of, and he denies that he is liable therefor or for any part

(hereof. Wherefore he prays judgment for his costs and

disbursements.

Defendant, for a further and separate defense to the

third cause of action set out in the complaint herein:

Denies that he did on or between the 30th day of June,
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1891, and the 1st day of July, 1892, or during any portion

of said period, at the Oity of Portland, in the District of

Oregon, carry on the business of a retail liquor dealer;

denies that by reason thereof or by reason of the force of

the statute in suc'h case miade and provided, or any stat-

ute, defendant then and there or ever became liable to pay

to the plaintiff a special tax of twenty-five dollars ($25.00),

or any part thereof, as a retail liquor dealer. Defendant

admits that lie has not paid to said plaintiff said special

tax of twenty-five dollars ($25.00), or any part thereof,

for the privilege of carrying on the business of a, retail

liquor dealer at said place during said period, but denies

that by reason of his failure to do so, or by reason of the

force of the statute in such case made and provided, or

of any statute, he did then and there or ever become lia-

ble to pay to the plaintiff the further sum of twelve dol-

lars and fifty cents ($12.50), being fifty per centum addi-

tional upon the amount of said special tax aforesaid or

any part thereof. Defendant admits that he has not paid

the said plaintiff said sum of twelve dollars and fifty

cents ($12.50), or any part thereof, and he denies that he

is liable therefor or for any part thereof. Wherefore,

he prays judgment for his costs and disbursements.

Defendant for a further and separate defense to the

fourth separate cause of action set out in the complaint

herein

:

Denies that he did on or between the 30th day of June,

1891, and the 1st day of July, 1892, or during any por-

tion of said period, at the City of Portland, in the District

of Oregon, carry on the business of a wholesale liquor
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dealer; denies that by reason thereof, or by reason of the

force of the statute in such case made and provided, or

of any statute, defendant then and there, or ever, became

liable to pay to the plaintiff a special tax of one hundred

dollars ($100.00), or any part thereof, as a Wholesale

liquor dealer. Defendant admits he has not paid to said

plaintiff said special tax of one hundred dollars ($100.00),

or any part thereof, for the privilege of carrying on the

business of a Wholesale liquor dealer at said place during

said period; but denies that by reason of his failure to

do so, or by reason of the force of the statute in such case

made and provided, or of any statute, he did then and

there or ever become liable to pay to the plaintiff the fur-

ther sum of fifty dollars ($50.00), being fifty per centum

upon the amount of said special tax aforesaid or any part

thereof. Defendant admits he has not paid the said plain-

tiff said sum of fifty dollars ($50.00), or any part thereof;

and he denies that he is liable therefor or for any part

thereof. Wherefore, he prays judgment for his costs and

disbursements,

Defendant for a further and separate defense to the

fifth separate cause of action set out in the complaint

herein

:

Denies that he did on or between the 30th day of June,

1892, and the 1st day of July, 1893, or during any portion

of said period, at the Oity of Portland, in the District of

Oregon, carry on the business of a retail liquor dealer;

denies that by reason thereof, or by reason of the force of

the statute in such case made and provided, or of any

statute, defendant then and there, or ever, became liable
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to pay to the plaintiff a special tax of twenty-five dollars

($25.00), or any part thereof, ias a retail liquor dealer;

defendant admits he has not paid to said plaintiff siaid

special tax of twenty-five dollars (|25.00), or any part

thereof, for the privilege of carrying on the business of a

retail liquor dealer at said place during said period; but

denies that by reason of his failure to do so, or by reason

of the force of the statute in suc'h case made and pro-

vided, or of any statute, he did then and there or ever be-

come liable to pay to the plaintiff the further sum of

twelve and 50/100 dollars (f12.50), being fifty per centum

upon the amount, of said special tax aforesaid or any part

thereof. Defendant admits that he has not paid the said

plaintiff said sum of twelve and 50/100 dollars (f12.50),

or any part thereof; and he denies that he is liable there-

for or for any part thereof. Wherefore, he prays judg-

ment for his costs and disbursements.

Defendant for a further and separate defense to the

sixth separate cause of action set out in the complaint

herein

:

Denies that he did on or between the 30th day of June,

1892, and the 1st day of July, 1893, or during any portion

of said period, at the Oity of Portland in the Dis-

trict of Oregon, carry on the business of a wholesale

liquor dealer; Denies that by reason thereof, or by reason

of the force of the statute in such case made and provided,

or of any statute, defendant then and there, or ever, be-

came liable to pay to the plaintiff a special tax of one

hundred dollars (f100.00), or any part thereof, as a whole-

sale liquor dealer. Defendant admits he has not paid to
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said plaintiff said special tax of one hundred dollars

(1100.00), or any part thereof, for the privilege of carry-

ing on the business of a wholesale liquor dealer at said

place during said period; but denies that by reason of his

failure to do so, or by reason of the force of the statute

in such case made and provided, or of any statute, he did

then and there or ever become liable to pay to the plaintiff

the further sum of fifty dollars ($50.00), being fifty per

centum upon the amount of said special tax aforesaid or

any part thereof. Defendant admits he has not paid the

said plaintiff said sum of fifty dollars ($50.00) or any part

thereof; and he denies that he is liable therefor or for any

part thereof. Wherefore, he prays judgment for his costs

and disbursements.

Defendant for a further and separate defense to the

seventh separate cause of action set out in the complaint

herein:

Denies that he did on cr between the 30th day of June,

1893, and the 1st day of July, 1894, or during any portion

of said period, at the City of Portland in the Dis-

trict of Oregon, carry on the business of a retail liquor

dealer; Denies that by reason thereof, or by reason of the

force of the statute in such case made and provided, or of

any statute, defendant then and there, or ever, became

liable to pay to the plaintiff a special tax of twenty-five

dollars ($25.00), or any part thereof, as a retail liquor

dealer. Defendant admits he has not paid to said plaintiff

said special tax of twenty-five dollars ($25.00) or any part

thereof, for the privilege of carrying on the business of a

retail liquor dealer at said place during said period; but
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denies that by reason of his failure to do so, or by reason

of the force of the statute in such case made and provided,

or of any statute, he did then and there or ever become

liable to pay to the plaintiff the further sum of twelve

and . 50 dollars ($12.50), being fifty per centum upon the

amount of said special tax aforesaid or any part thereof.

Defendant admits he has not paid the said plaintiff said

sum of twelve and .50 dollars ($12.50) or any part thereof;

and he denies that he is liable therefor or for any part

thereof. Wherefore, he prays judgment for his costs and

disbursements.

Defendant for a further and separate defense to the

eighth separate cause of action set out in the complaint

herein

:

Denies that he did on or between the 30th day of June,

1893, and the 1st day of July, 1894, or during any portion

of said period, at the Oity of Portland in the Dis-

trict of Oregon, carry on the business of a wholesale

liquor dealer; Denies that by reason thereof, or by reason

of the force of the statute in such case made and provided,

or of any statute, defendant then and there, or ever, be-

came liable to pay to the plaintiff a special tax of one

hundred dollars ($100.00), or any part thereof, as a whole-

sale liquor dealer. Defendant admits he has not paid to

said plaintiff said special tax of one hundred dollars

($100.00), or any part thereof, for the privilege of carry-

ing on the business of a wholesale liquor dealer at said

place during said period; but denies that by reason of his

failure to do so, or by reas'on of the force of the statute

in such case made and provided, or of any statute, he did
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then and there or ever become liable to pay to the plaintiff

the further sum of fifty dollars ($50.00), being fifty per

centum upon the amount of said special tax aforesaid or

any part thereof. Defendant admits he has not paid the

said plaintiff said sum of fifty dollars ($50.00) or any part

thereof; and he denies that he is liable therefor or for any

part thereof. Wherefore, he prays judgment for his costs

and disbursements.

Defendant for a further and separate defense to the

ninth separate cause of action set out in the complaint

herein

:

Denies that he did on or between the 30th day of June,

1894, and the 1st day of July, 1895 or during any portion

of said period, at the Oity of Portland in the Dis-

trict of Oregon, carry on the business of a retail liquor

dealer; Denies that by reason thereof, or by reason of the

force of the statute in such case made and provided, or of

any statute, defendant then and there, or ever, became

liable to pay to the plaintiff a special tax of twenty-five

dollars ($25.00), or any part thereof, as a retail liquor

dealer. Defendant admits he has not paid to said plaintiff

said special tax of twenty-five dollars ($25.00) or any part

thereof, for the privilege of carrying on the business of a

retail liquor dealer at said place during said period; but

denies that by reason of his failure to do so, or by reason

of the force of the statute in such case made and provided,

or of any statute, he did then and there or ever become

liable to pay to the plaintiff the further sum of twelve and

50/100 dollars ($12.50), being fifty per centum upon the

amount of said special tax aforesaid or any part thereof.
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Defendant admits he has not paid the said plaintiff said

sum of twelve and 50/100 dollars ($12.50) or any part

thereof; and he denies that he is liable therefor or for

any part thereof. Wherefore, he prays judgment for his

costs and disbursements.

Defendant for a further and separate defense to the

tenth separate cause of action set out in the complaint

herein

:

Denies that he did on or between the 30th day of June,

1894, and the 1st day of July, 1895, or during any portion

of said period, at the City of Portland in the Dis-

trict of Oregon, carry on the business of a wholesale

liquor dealer; Denies that by reason thereof, or by reason

of the force of the statute in such case made and provided,

or of any statute, defendant then and there, or ever, be-

came liable to pay to the plaintiff a special tax of one

hundred dollars (f100.00), or any part thereof, as a whole-

sale liquor dealer. Defendant admits he has not paid to

said plaintiff said special tax of one hundred dollars

(1100.00), or any part thereof, for the privilege of carry-

ing on the business of a wholesale liquor dealer at said

place during said period; but denies that by reason of his

failure to do so, or by reason of the force of the statute

in such case made and provided, or of any statute, he did

then and there or ever become liable to pay to the plaintiff

the further sum of fifty dollars ($50.00), being fifty per

centum upon the amount of said special tax aforesaid or

any part thereof. Defendant admits he has not paid the

said plaintiff said sum of fifty dollars ($50.00) or any part

thereof; and he denies that he is liable therefor or for any
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part thereof. Wherefore, he prays judgment for his costs

and disbursements.

Defendant for a further and separate defense to the

eleventh separate cause of action set out in the complaint

herein

:

Denies that he did on or between the 30th day of June,

1895, and the 1st day of July, 1896, or during any portion

of said period, at the Oity of Portland in the Dis-

trict of Oregon, carry on the business of a retail liquor

dealer; Denies that by reason thereof, or by reason of the

force of the statute in such case made and provided, or of

any statute, defendant then and there, or ever, became

liable to pay to the plaintiff a special tax of twenty-five

dollars ($25.00), or any part thereof, as a retail liquor

dealer. Defendant admits he has not paid to said plaintiff

said special tax of twenty-five dollars ($25.00) or any part

thereof, for the privilege of carrying on the business of a

retail liquor dealer at said place during said period; but

denies that by reason of his failure to do so, or by reason

of the force of the statute in such case made and provided,

or of any statute, he did then and there or ever become

liable to pay to the plaintiff the further sum of twelve and

50/100 dollars ($12.50), being fifty per centum upon the

amount of said special tax aforesaid or any part thereof.

Defendant admits he has not paid the said plaintiff said

sum of twelve and 50/100 dollars ($12.50) or for any part

thereof; and he denies that he is liable therefor or for

any part thereof. Wherefore, he prays judgment for his

costs and disbursements.

Defendant for a further and separate defense to the
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twelfth separate cause of action set out in the complaint

herein:

Denies that he did on or between the 30th day of June,

1895, and the 1st day of July, 1896, or during any portion

of said period, at the Oity of Portland in the Dis-

trict of Oregon, carry on the business of a wholesale

liquor dealer; Denies that by reason thereof, or by reason

of the force of the statute in such case made and provided,

or of any statute, defendant then and there, or ever, be-

came liable to pay to the plaintiff a special tax of one

hundred dollars (f100.00), or any part thereof, as a whole-

sale liquor dealer. Defendant admits he has not paid to

said plaintiff said special tax of one hundred dollars

(|100.00), or any part thereof, for the privilege of carry-

ing on the business of a wholesale liquor dealer at said

place during said period; but denies that by reason of his

failure to do so, or by reason of the force of the statute

in such case made and provided, or of any statute, he did

then and there or ever become liable to pay to the plaintiff

the further sum of fifty dollars ($50.00), being fifty per

centum upon the amount of said special tax aforesaid or

any part thereof. Defendant admits he has not paid the

said plaintiff said sum of fifty dollars ($50.00). or any part

thereof; and he denies that he is liable therefor or for any

part thereof. Wherefore, he prays judgment for his costs

and disbursements.

Defendant for a further and separate defense to the

thirteenth separate cause of action set out in the com-

plaint herein:

Denies that he did on or between the 30th day of June,
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1896, and the 1st day of July, 1897, or. during any portion

of said period, at the Oity of Portland in the Dis-

trict of Oregon, carry on the business of a retail liquor

dealer; Denies that by reason thereof, or by reason of the

force of the statute in such case made and provided, or of

any statute, defendant then and there, or ever, became

liable to pay to the plaintiff a special tax of twenty-five

dollars ($25.00), or any part thereof, as a retail liquor

dealer. Defendant admits he has not paid to said plaintiff

said special tax of twenty-five dollars ($25.00) or any part

thereof, for the privilege of carrying on the business of a

retail liquor dealer at said place during said period; but

denies that by reason of his failure to do so, or by reason

of the force of the statute in such case made and provided,

or of any statute, he did then and there or ever become

liable to pay to the plaintiff the further sum of twelve and

50/100 dollars ($12.50), being fifty per centum upon the

amount of said special tax aforesaid or any part thereof.

Defendant admits he has not paid the said plaintiff said

sum of twelve and 50/100 dollars ($12.50) or any part

thereof; and he denies that he is liable therefor or for

any part thereof. Wherefore, he prays judgment for his

costs and disbursements.

Defendant for a further and separate defense to the

fourteenth separate cause of action set out in the com-

plaint herein:

Denies that he did on or between the 30th day of June,

189G, and the 1st day of July, 1897, or during any portion

of said period, at the Oity of Portland in the Dis-

trict o? Oregon, carry on the business of a wholesale
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liquor dealer; Denies that by reason thereof, or by reason

of the force of the statute in such case made and provided,

or of any statute, defendant then and there, or ever, be-

came liable to pay to the plaintiff a special tax of one

hundred dollars ($100.00), or any part thereof, as a whole-

sale liquor dealer. Defendant admits he has not paid to

said plaintiff said special tax of one hundred dollars

($100.00), or any part thereof, for the privilege of carry-

ing on the business of a wholesale liquor dealer at said

place during said period; but denies that by reason of his

failure to do so, or by reason of the force of the statute

in such case made and provided, or of any statute, he did

then and there or ever become liable to pay to the plaintiff

the further sum of fifty dollars ($50.00), being fifty per

centum upon the amount of said special tax aforesaid or

any part thereof. Defendant admits he has not paid the

said plaintiff said sum of fifty dollars ($50.00) or any part

thereof; and he denies that he is liable therefor or for any

part thereof. Wherefore, he prays judgment for his costs

and disbursements.

Defendant for a further and separate defense to the

fifteenth separate cause of action set out in the complaint

herein:

Denies that he did on or between the 30th day of June,

1897, and the 1st day of July, 1898, or during any portion

of said period, at the Oity of Portland in the Dis-

trict of Oregon, carry on the business of a retail liquor

dealer; Denies that by reason thereof, or by reason of the

force of the statute in such case made and provided, or of

any statute, defendant then and there, or ever, became
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liable to pay to the plaintiff a special tax of twenty-five

dollars (|25.00), or any part thereof, as a retail liquor

dealer. Defendant admits he has not paid to said plaintiff

said special tax of twenty-five dollars (|25.00) or any part

thereof, for the privilege of carrying on the business of a

retail liquor dealer at said place during said period; but

denies that by reason of his failure to do so, or by reason

of the force of the statute in such case made and provided,

or of any statute, he did then and there or ever become

liable to pay to the plaintiff the further sum of twelve and

50/100 dollars ($12.50), being fifty per centum upon the

amount of said special tax aforesaid or any part thereof.

Defendant admits he has not paid the said plaintiff said

sum of twelve and 50/100 dollars ($12.50) or for any part

thereof; and he denies that he is liable therefor or for

any part thereof. Wherefore, he prays judgment for his

costs and disbursements.

Defendant for a further and separate defense to the

sixteenth separate cause of action set out in the complaint

herein:

Denies that he did on or between the 30th day of June,

1897, and the 1st day of July, 1898, or during any portion

of said period, at the Oity of Portland in the Dis-

trict of Oregon, carry on the business of a wholesale

liquor dealer; Denies that by reason thereof, or by reason

of the force of the statute in such case made and provided,

<>r of any statute, defendant then and there, or ever, be-

came liable to pay to the plaintiff a special tax of one

hundicd dollars ($100.00), or any part thereof, as a whole-

sale liquor dealer. Defendant admits he has not paid to
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said plaintiff said special tax of one hundred dollars

(f100.00), or any part thereof, for the privilege of carry-

ing on the business of a wholesale liquor dealer at said

place during said period; but denies that by reason of his

failure to do so, or by reason of the force of the statute

in such case made and provided, or of any statute, he did

then and there or ever become liable to pay to the plaintiff

the further sum of fifty dollars ($50.00), being fifty per

centum upon the amount of said special tax aforesaid or

any part thereof. Defendant admits he has not paid the

said plaintiff said sum of fifty dollars ($50.00) or any part

thereof; and he denies that he is liable therefor or for any

part thereof. Wherefore, he prays judgment for his costs

and disbursements.

Defendant denies that by reason of the several premises

set out in the complaint or any of them, an action has

accrued to the plaintiff to demand and have of this de-

fendant the sum of fourteen hundred and six dollars and

twenty-five cents ($1,406.25), or any part thereof; Defend-

ant admits he has not paid to said plaintiff said sum of

money or any part thereof, and he denies his liability on

said claims or any of them for any amount whatever.

Wherefore, Defendant prays judgment for his costs

and disbursements.

Defendant for a further and separate answer herein

avers, that George F. Chevallier, under the firm name of

P. Chevallier & Company, is and has been, since prior to

the first day of January, 1891, and up to and including

the 1st da3^ of January, 1899, doing business as a whole-

sale and retail liquor dealer at his wholesale and retail
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liquor house in the City of San Francisco, in the First

Internal Revenue District of the State of California, and

during all of said period, that is from prior to the 1st day

of January, 1891, and until the 1st day of January, 1899,

the defendant has for such privilege of doing business

as a wholesale and retail liquor dealer as aforesaid, paid

to the United States of America regularly as the same

became due and payable the special taxes required by the

laws of the United States of wholesale and retail liquor

dealers, and during all of the period hereinbefore de-

scribed defendant was duly licensed by the United States

of America and authorized to carry on the business of a

wholesale and retail liquor dealer in the said City of San

Francisco and First Internal Revenue District of Cali-

nia, aforesaid.

And defendant avers that he has not engaged in or

carried on the business of either wholesale or retail

liquor dealer at any other place, except as aforesaid,

during the period aforesaid, and he avers that he has not

sold or offered for sale any Wines or liquors at any place,

except as aforesaid, during the period aforesaid, either

in wholesale or retail quantities or in any quantity what-

ever.

And defendant admits that during the period afore-

said and for the purpose of extending his business by se-

curing orders from customers in the States of Oregon,

Washington, Idaho and Montana, for the sale by him of

wines and liquors in the City of San Francisco, State of

California, he has during the several periods mentioned

in the complaint, had a manager and agent authorized
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to travel over said States respectively from time to time

and solicit conditional orders for the sale in San Fran-

cisco, as aforesaid, of wines and liquors, which agent,

named W. H. Fiske resided, during the period aforesaid,

in the City of Portland, State of Oregon, and has during

such period had an office on the second floor of the build-

ing No. 242 Washington Street, Portland, Oregon, over

the door of which is painted the sign " F. Chevallier &
Co., W. H. Fiske, Manager; " and defendant admits that

at this office, wlien said manager and agent was in the City

of Portland, which was only part of each of the several

periods described in the complaint, and at other points

in the States of Oregon, Washington, Idaho and Montana,

when travelling as the commercial agent of defendant,

as was his custom and his duty as such agent, and which

he did do under his agreement with defendant for the

purpose of soliciting conditional orders for the sale by

defendant in San Francisco of wines and liquors at his,

defendant's, wholesale and retail liquor house aforesaid

in the City of San Francisco, 'the defendant's agent and

manager as aforesaid the said W. H. Fiske, has received

from time to time conditional orders for the purchase in

San Francisco of wines and liquors from defendant at

defendant's house aforesaid in the City of San Francisco,

District of California, aforesaid, which conditional orders

said agent and manager W. H. Fiske had no authority,

and never had, during any of the period aforesaid, or any

power whatever from defendant to accept or fill in the

City of Portland, or elsewhere, but the same were from

time to time during the period aforesaid by him, defend-
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ant's manager and agent aforesaid, under instructions

from defendant, forwarded from time to time to the de-

fendant in San Francisco, District of California, afore-

said, for defendant's consideration and approval or rejec-

tion; that all such conditional orders were subject to such

approval or rejection by defendant at his place of busi-

ness in the City of San Francisco aforesaid; that said W.

11. Fiske, the manager and agent of defendant had no

power or authority whatever from this defendant, nor

has he ever had, to make any sale of, or to offer for sale

any wines or liquors of any kind or character whatever,

either at wholesale or retail in the City of Portland, Ore-

gon, or any other place within the District of Oregon.

Defendant further avers that the arrangement and

agreement between the defendant and said W. H. Fiske,

his agent and manager aforesaid was such that if any

conditional order so obtained by him for the purchase of

any wines or liquors, and so forwarded by him to the

defendant at his house in San Francisco, was rejected by

defendant then there was and is no sale; and in the event

of any such conditional order for the purchase and sale

of any wines and liquors being forwarded to the defend-

ant at his place of business in San Francisco during the

period aforesaid, by said agent and manager W. H. Fiske,

and the same was approved by the defendant at his place

of business in the City of San Francisco, then the wrines

and liquors covered by said conditional order or orders,

were invariably shipped direct by defendant from defend-

ant's house in San Francisco, District of California afore-

said to the purchaser or purchasers, and only on the
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shipment of said wines or liquors at the City of San Fran-

cisco to the purchaser or purchasers aforesaid were the

deliveries and sales respectively complete, but such sales

and deliveries respectively on such shipments became

and were complete and all such wines and liquors so sold

and shipped were while in transit the property of the

purchasers respectively and their risk respectively.

Defendant further avers that the defendant has never

at any time since prior to the 1st day of January, 1891,

and up to and including t!he 1st day of January, 1899,

kept any wines or liquors of any kind or character or in

any quantity Whatever, either wholesale or retail, in the

City of Portland, District of Oregon, or any other place

within the District of Oregon, for sale to customers, or

for the purpose of offering the same or any part thereof

in any quantity whatever to customers for sale, and that

no wines or liquors of any kind or character or in any

quantity or quantities were at any time during the period

aforesaid ever sold by defendant to any person or persons

whomsoever at the City of Portland or any other place in

the District of Oregon, nor have any wines or liquors of

any kind or character in any quantity or quantities,

either wholesale or retail, ever at any time in the past,

during the several times mentioned in the complaint

herein, been offered for sale by defendant in the City of

Portland or any other place within the District of Oregon.

And defendant further avers that all the sales and

offers of sales of wines and liquors in both wholesale and

retail quantities made at any time by this defendant

during the several periods set out in the complaint, have
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been made in the City of San Francisco, District of Cali-

fornia aforesaid and not elsewhere, and in pursuance of

the license held by the defendant authorizing such sales

by defendant as a wholesale and retail liquor dealer in

the City of San Francisco, District of California aforesaid;

and all deliveries of wines and liquors to purchasers

both wholesale and retail, sold by defendant during the

period aforesaid, have been made to the purchasers there-

of in the City of San Francisco, District of California

aforesaid, by this defendant, and no delivery to any pur-

chaser or purchasers of any wines or liquors of any char-

acter, either wholesale or retail, has ever been made by

defendant at any time or times mentioned in the com-

plaint in the City of Portland or any other place in the

District of Oregon.

Defendant admits that his said manager and agent W.

H. Fiske, received as his compensation for such services,

payable only after acceptance of orders by defendant,

for defendant a commission on the amount of sales

so made by defendant in San Francisco on all con-

ditional orders so sent to defendant in San Francisco

by said agent W. H. Fiske, and which were accepted by

defendant.

Defendant admits further that under his agreement

with his said agent W. II. Fiske, he forwarded to him

from, to time when necessary moneys to meet traveling

and other expenses as such agent; and defendant admits

further that said agent W. H. Fiske was authorized to

receive from defendant's customers, on sales made by de-

fendant in San Francisco as aforesaid, in certain in-
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stances the purchase price of wines and liquors so sold,

and in some cases did receive such purchase price and

accounted for and forwarded the same to this defendant

in San Francisco.

Defendant further admits that for the purpose of a rec-

ord in Portland, Oregon, for the convenience of said

agent and of this defendant, said agent was allowed to

and did keep an account of all moneys so received and

disbursed, and also a duplicate copy of the record of such

sales made by defendant in San Francisco, and to aid in

such purpose this defendant during the several periods

mentioned in the complaint, or most of them, employed a

clerk to aid such manager and agent at his office in Port-

land, Oregon.

Wherefore, defendant prays to be dismissed and for

judgment for his costs and disbursements.

MITCHELL & TANNER and
E. MENDENHALL,

Attorneys for Defendant.

State of Oregon, 1

County of Multnomah,
j

I, W. H. Fiske, being first duly sworn, say: That I

am the agent and attorney in fact for the defendant,

George F. Chevallier, for the purposes of this action; and

that the foregoing answer is true as I verily believe; that

the defendant is not within the State of Oregon.

W. H. FISKE,

Subscribed and sworn to before me this 21st day of

February, 1900.

[Seal] A. R. MENDENHALL,
Notary Public for Oregon.
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United States of America,*ica, )

ss
District of Oregon.

Due and legal service of the foregoing answer by duly

certified copy thereof as required by law is hereby ad-

mitted and accepted at Portland, Oregon, this 21st day of

of February, 1900.

EDWIN MAYS,

Of Attorneys for Plaintiff.

Filed February 21, 1900. J. A. Sladen, Clerk.

And afterwards, to-wit, on the 1st day of March, 1900,

there was duly filed in said Court, a demurrer to answer,

in words and figures as follows, to-wit:

Tn the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE F. CHEVALLIER, Doing Business

Under the Firm Name and Style of

F. Chevallier & Company,

Defendant.

Demurrer to Answer.

Comes now John H. Hall, United States Attorney, who

prosecutes for and on behalf of the United States, within

and for the District of Oregon, and demurs to all that

portion of defendant's answer filed herein, beginning
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with the words " defendant " on line 1 of page 18 thereof,

and ending with the word " Oregon " on line 35 of page

21 of said answer, for the reason that said portion of said

answer to the matters contained therein in manner and

form as the same are pleaded and set forth are insuffi-

cient in law to constitute a defense to the complaint of

the United States filed herein, and that he, the said At-

torney of the United States, who prosecutes as aforesaid

is not bound by law for the said United States to reply to

the same, and this he, for the said United States is ready

to verify.

JOHN H. HALL,

U. S. Attorney.

DISTRICT OP OREGON—ss.

I, John H. Hall, being first duly sworn, depose and say,

that I am the attorney for plaintiff who prepared the fore-

going demurrer to defendant's answer filed herein; that

in my judgment said demurrer is well taken, and that the

same is not enterposed for the purpose of delay.

JOHN H. HALL.

Subscribed and sworn to before me this 1st day of

March, 1900.

[Seal] EDWIN MAYS,

Notary Public for Oregon.

Due and legal service of the foregoing demurrer is here-

by accepted at Portland, Oregon, this 1st day of March,

1900.

ED. MENDENHALL,
Attorneys for Defendant.

Filed March 1st, 1900. J. A. Sladen, Clerk.
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And afterwards, to-wit, on Wednesday, the 18th day of

April, 1900, the same being the 9th Judicial day of the

regular April term of said Court; present: the Honorable

Charles B. Bellinger, United States District Judge presid-

ing, the following proceedings were had in said case, to-

wit:

/// the Circuit Court of the United States for the District

of Oregon.

(IEORGE F. CHEVALUER.

vs.

THE UNITED STATES,

No. 2603.

April 18, 1900.

Order Setting Demurrer to Answer for Hearing.

Now, at this day, on motion of Mr. John H. Hall, Uni-

ted States Attorney, it is ordered that the hearing of this

cause upon the demurrer to the answer herein, be, and

the same is hereby, set for Tuesday, April 24, 1900, at 10

o'clock A. M.

And afterwards, to-wit, on the 24th day of April, 1900,

there was filed in said Court, a copy of agreement be-

tween F. Chevallier & Co. and Win. H. Fiske, in words

and figures as follows, to-wit:

Agreement Between F, Chevallier & Co. and Wm.
H. Fiske.

This agreement made and entered into this first day of

January, A. D. 1892, between F. Chevallier & Co., of San

Francisco, California, parties of the first part, and Wm.
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H. Fiske of Portland, Oregon, party of the second part,

Witnesseth:

That in order to better carry on their business in the

States of Oregon, Washington, Idaho and Montana, the

first parties hereby employ the second party in the double

capacity of salesman, and manager of the office which the

first parties will maintain within the territory just men-

tioned. As salesman the second party agrees to sell for

the first parties judiciously, and to the best of his ability,

any and all articles in their line of which the first parties

may furnish him a list, at prices, and on terms to be spec-

ified by them, and over any and all such territory as is

included in the States of Oregon, Idaho, Washington and

Montana. The second party shall submit all orders to

the judgment of the first parties, and shall abide by their

decisions regarding the property of filling or rejecting

any or all such orders. He shall also use due dilligence

in forwarding the interests of the first parties, making

trips or traveling over the described territory as often as

the first parties may consider necessary for the welfare

of the business.

As manager, the second party shall direct the manage-

ment of the office. He shall keep or cause to be kept,

any or all books required by the first parties, and shall,

and make, and forward to them such reports, periodical

or otherwise as the first parties may ask of him.

Clerks, salesmen, or other employees connected with

the said office shall be in the employ of the first parties

and the second party shall neither discharge them nor
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hire others without first obtaining the approval of the

first parties.

All moving, repairing of fixtures and office furniture

shall be made at the expense of the second party, and for

the benefit of the firsi parties; the second party shall also

keep said fixtures, and furniture insured in the name of

the first panics at the expense of the second party. The

first parties will allow the second party a gross commis-

sion of 24V on all bona fide sales of such merchandise as

they carry regularly in stock, effected within the de-

scribed territory from the beginning of this agreement.

()n merchandise other than that kept in stock as afore-

said special commissions to be hereinafter agreed upon

will be allowed the second party. The said commissions

will be payable annually from the beginning of this con-

tract, but monthly or other advances will be made the

second party by the first parties to enable him to meet

expenses awaiting annual settlements. Out of these ad-

vances the second party shall make only such disburse-

ments as have been agreed upon, and shall not use the

said advances to loan money to customers or other per-

sons, or to make purchases of any kind without first re-

ceiving the consent of the first parties; and the second

party shall furnish to the first parties as often as re-

quired, a detailed and accurate account of the manner in

which the said advances have been expended. From the

s;ii.l commission, the first parties will retain a sum suffi-

cient to cover; 1st, 90£ of the total invoiced amount of all

losses, bad debts or uncollectable accounts, occurring in

the territory mentioned; 2nd, all traveling, office or other
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expenses incurred by the second party; 3rd, a guarantee

fund of 7fc of all the solvent book accounts outstanding

at the time of each yearly settlement.

Nothing in this contract shall be deemed or construed

as creating a partnership between the parties hereto. The

second party shall in no way represent any firm or in-

dividual other than the first parties during the existence

of this contract. In case of the death of Geo. P. Oheval-

liar or of the second party, this contract will terminate*

at once as to its future business. This contract will also

terminate upon the expiration of a 60-days written notice

to that effect from either of the parties to the other.

Should this agreement be terminated before the collec-

tion of all the book accounts outstanding at the time, the

aforesaid guarantee of 7fc will continue to remain in the

hands of the first parties until the complete settlement

of all said book accounts; and the said book accounts

shall be collectable only by the first parties or on their

order, the method and time of making such collection

being left to the judgment of the first parties.

Upon the termination of this contract the second party

relinquishes all right whatever to collect money or make

sales on the account of the first parties.

This contract dated to-day, March 10th, 1892, shall be

deemed and construed as if the same were datecl and

made on January 1st, 1892, and is intended to take the

place of, and be a substitute for, the contract made be-

tween the same parties hereto dated January 1st, 1891,

and signed in duplication January 19th, 1891, at San

Francisco, which said contract dated January 1st, 1891,
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is hereby terminated and ended; and this contract shall

be deemed, and taken as if it alone had been made on

January 1st, 1892.

Signed in duplicate this 10th day of March, A. D.

Eighteen hundred and ninety-two (1892).

(Signed) F. CHEVALIER & CO.

(Signed) W. W. FISKE.
Witness

:

(Signed) P. L. WARDEN.

All accounts, losses, bad debts, etc., which shall have

been charged to the second party, shall be assigned to

him as his individual property.

Dated March 6, 1893.

(Signed) F. CHEVALIER & CO.

(Signed) W. H. FISKE.
Witness: LOUIS J. BORIE.

KNOW ALL MEN BY THESE PRESENTS. That I,

George F. Chevalier doing business under the name and

style of F. Chevalier and Co. have made, constituted and

appointed, and by these presents do hereby make, con-

stitute and appoint William H. Fiske of Portland, Ore-

gon, my true and lawful attorney, for me and in my name,

place and stead, and in my individual name and under

my said firm name to demand, sue for and collect any and

all moneys due to me or to become due to me hereafter in

my individual name or my said firm, and any and all bills

accounts and debts now due, owing or payable to me in

my individual name or in my said firm name, or hereafter

to become due or payable to me in my individual name

or in my said firm name, or hereafter to become due or
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payable to me in my individual name or my said firm

name in Oregon, Washington and Idaho.

And to that end and purpose to employ attorneys and

to prosecute unto final judgment any action and to issue

execution thereon and to receipt therefor and to satisfy

the same of record with full power to bring any action

at law or equity before any court or tribunal in my in-

dividual name or my said firm name.

Also to give indemnity bonds in my individual name

or my said firm name to any railroad company or steam-

ship company or transportation company, upon receiving

from such company goods, wares and merchandise for me,

either in my individual name or my said firm name.

Also to deposit moneys and checks in bank at Portland,

Oregon, in my said firm name and to draw the same in

my said firm name from said bank at Portland.

Giving and granting unto my said attorney full power

and authority to do and perform all and every act and

thing whatsoever requisite and necessary to be done in

and about the premises as fully to all intents and pur-

poses as I might or could do if personally present hereby

ratifying and confirming all that my said attorney shall

lawfully do or cause to be done by virtue of these pres-

ents.

IN WITNESS WHEEEOF, I have hereunto set my
hand and seal the first day of December one thousand

eight hundred and ninety-two (1892).

(Signed) GEO. F. CHEVALIER.
Signed, sealed and delivered in the presence of

(Signed) JNO. F. LYONS.
OHAS. O. WILSON.
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In consideration of the party of the first part giving to

the party of the second part, for valuable service ren-

dered, the sum of ($2500) Twenty-five hundred dollars,

the party of the second part agrees that this sum ($2500)

twenty-five hundred dollars shall remain in commission,

be over and above the 7$ guarantee fund under the same

conditions as described in the body of this contract.

This rider is signed in duplicate this 21st day of Jan-

uary, 189G, and attached to the original and duplicate

contract and dated March 10th, 1892. Witness our hand

and seal the day first above mentioned.

(Signed) F. CHEVALIER & CO. [Seal]

(Signed) W. H. FISKE. [Seal]

(Signed) J. A. FAGOTHEY,
Witness.

Filed April 24, 1900. J. A. Sladen, Clerk.

And afterwards, io-wit, on Saturday, the 12th day of

May, 1900, the same being the 29th Judicial day of the

regular April term of said Court; present: the Honorable
Charles B. Bellinger, United States District Judge pre-

siding, the following proceedings were had in said case,

to-wit:
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In the Circuit Court of the United States for the District

of Oregon.

THE UNITED STATES,

vs.
No. 260^

GEOBGE P. CHEVALLIER, Doing Business/ M*y ™'

Under the Firm Name and Style of

F. Ohevallier & Company,

Order Overruling Demurrer to Answer.

This cause was heard upon the demurrer to the answer

herein, and was argued by Mr. John H. Hall, United

States Attorney, and Mr. John H. Mitchell and Mr. Ed.

Mendenhall, of counsel for the defendant. On considera-

tion whereof, it is now here ordered and adjudged, that

said demurrer be, and the same is hereby overruled.

And, thereupon, on motion of said plaintiff, it is hereby

ordered, that the plaintiff herein be, and it is hereby, al-

lowed one week from this date in which to further move

or plead herein.

And afterwards, to-wit, on the 12th day of May, 1900,

there was filed in said Court, an opinion of the Court, in

words and figures as follows, to-wit:
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/// the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

GEORGE F. OHEVALLIER,
Defendant.

John H. Hall, U. S. District Attorney, for the Plain-

tiff.

Ed. Mendenhall and John H. Mitchell for the De-

fendant.

Opinion.

Bellinger, J.—This is an action at law to recover

the special tax claimed to be due to the United States

from the defendant, for selling or offering to sell, in the

City of Portland in this District, domestic distilled spirits

and wines, both as a wholesale and retail dealer.

Section 3244 of the Revised Statutes provides as fol-

lows: " Wholesale liquor dealers shall pay one hundred
dollars. Every person who sells or offers for sale foreign

or domestic distilled spirits or wines in quantities of not

less than five wine gallons at the same time, shall be
regarded as a wholesale liquor dealer.

" Retail dealers in malt liquors shall pay twenty dol-

ars. Every person who sells or offers for sale malt liquors

in quantities of five gallons or less at one time, but who
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does not deal in spiritous liquors shall be regarded as a

retail dealer of malt liquors,"

The question for decision arises upon the demurrer to

the further and separate answer of the defendant, by

which it is alleged that the defendant, under the name of

Chevallier & Co., was, during the whole of the time cov-

ered by the complaint, doing business as a wholesale and

retail dealer, in the Oity of San Francisco, California,

and during all of said period there paid regularly the

wholesale and retail special tax provided by law, and

that during the whole of said period he has not sold or

offered to sell any wines or liquors at any other place

than within said District of California. He admits that

during the period covered by the complaint, for the pur-

pose of extending his business by securing orders from

customers in the States of Oregon, Washington, Idaho

and Montana, for the sale by him of wines and liquors in

the City of San Francisco, he did during the several

periods mentioned in the complaint have a manager and

agent authorized to travel over said States from time to

time and solicit conditional orders for the sale in San

Francisco of wines and liquors. That this agent's name

is W. H. Fisk, who resided during the period aforesaid

in the City of Portland, State of Oregon, and who has

during such period had an office on the second floor of

the building No. 242 Washington Street, Portland, Ore-

gon, over the door of which is painted a sign " F. Cheval-

lier & Co., W. H. Fisk, Manager," and that at this office

when said manager and agent was in the City of Port-

land, which was only part of each of the periods men-
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tioned in the complaint, and at other points in the States

of Oregon, Washington, Idaho and Montana, when travel-

ing as the commercial agent of the defendant, as was his

custom and his duty as such agent, and which he did do

under his agreement with the defendant, for the purpose

of soliciting conditional orders for the sale by defendant

in San Francisco of wines and liquors at defendant's

wholesale and retail liquor house in the City of San Fran-

cisco, the said defendant's agent and manager W. H. Fisk

received from time to time conditional orders for the pur-

chase in San Francisco of wiues and liquors from defend-

ant, at defendant's house aforesaid in the City of San

Francisco, District of California, which conditional orders

said agent and manager W. H. Fisk had no authority,

and never did during any of the period aforesaid, or any

power whatever, from the defendant, to accept or fill in

the City of Portland or elsewhere, but the same were

from time to time, during the period aforesaid, by him,

defendant's manager and agent, under instructions from

defendant, forwarded from time to time to the defendant

in San Francisco, District of California aforesaid, for de-

fendant's consideration there, and for his approval or

rejection there. That all such conditional orders were

subject to such approval or rejection by defendant at his

place of business in the City of San Francisco. That said

\V. II. Fisk had no power or authority from the defendant

whatever, at any time, to make any sale of, or to offer for

sale, any wines or liquors of any kind or character what-

ever, either at wholesale or retail, in the City of Portland,

Oregon, or any other place in the District of Oregon. It
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is further averred that when the defendant accepted the

orders forwarded by Fisk, the goods were shipped by the

defendant from San Francisco direct to the purchaser;

that there were never any wines or liquors kept in this

District for sale, or offered for sale. It is admitted that

Fisk received commissions on the amount of sales made

as aforesaid, and that the defendant forwarded to Fisk

the necessary money to meet his traveling and other ex-

penses.

The answer further admits that for the purpose of a

record in Portland, Oregon, for the convenience of said

agent and the defendant, said agent was allowed to and

did keep an account of all moneys so received and dis-

bursed, and also a duplicate copy of the records of such

sales made by the defendant in San Francisco, and to aid

in such purpose the defendant during said periods men-

tioned in the complaint, or most of them, employed a

clerk to aid said manager and agent at his office in Port-

land, Oregon.

These facts do not constitute the defendant a dealer or

merchant in this district, within the meaning of the stat-

ute. The fact that the sign " F. Ohevallier & Co., W. H.

Fisk, Manager," was painted over the door of the office

occupied by Fisk in this city, is unimportant. The char-

acter of the business transacted is determined by the

authority that the agent exercised in this district, and by

what was done in pursuance of that authority. The de-

fendant did not keep goods at the place in question, nor

were sales made here. The so-called manager merely took

orders, which were sent to San Francisco to be filled.



vs. George F. Chcvallier. 57

These orders were subject to tlie approval of the defend-

ant at San Francisco. The goods were not shipped

to Fisk here, and were never in his hands. He

neither bought them, nor sold them. He had no

authority to bind the defendant by any order he sent

him. It was open to the defendant to refuse to fill the

orders so sent. And when these orders were filled and

the goods forwarded, they were forwarded to the pur-

chasers, not to Fisk, into whose possession they never

came. These facts constitute a sale at San Francisco,

upon the receipt and acceptance of the order there and

the shipment of the goods from that point. As stated in

Quinn vs. Diamond, 72 Fed., 993, it is unimportant that

the agent's profit was received in the form of a percent-

age or commission upon the goods sold.

The demurrer is overruled.

Filed May 12, 1900. J. A. Sladen, Clerk.

And afterwards, to wit, on the 23d day of July, 1900,

there was duly filed in said Court, a motion of defendant

for judgment, in words and figures as follows, to wit:

In the Circuit Court of the United States for the District

of Oregon.

THE UNITED STATES, ^

Plaintiff,

vs.

F. CHEVALLIER & CO.,

Defendant.
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Motion for Judgment.

Now at this day comes the defendant by Ed. Menden-

hall and John II. Mitchell, and moves this Honorable

Court for judgment for costs and disbursements on the

decision heretofore rendered.

ED. MENDENHALL &
JOHN H. MITCHELL,

Attorneys for Defendant,

Filed July 23, 1900. J. A. Sladen, Clerk.

And afterwards, to wit, on Monday, the 23d day of

July, 1900, the same being the 89th Judicial day of the

regular April Term of said Court; Present: the Honorable

Charles B. Bellinger, United States District Judge pre-

siding, the following proceedings were had in said case,

to wit:

In the Circuit Court of the United States for the District

of Oregon.

THE UNITED STATES,

vs-

[ No. 2603.

20RGE P. CHEVALLIER, Doing Business [

3
1*£?'

Under the Firm Name and Style of

F. CHEVALLIER & COMPANY,

Judgment.

Now, at this day, comes the plaintiff by Mr. John H.

Hall, United States Attorney, and the defendant by Mr.
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John II. Mitchell, of counsel, and, thereupon, said de-

fendant moves the Court for judgment in this cause;

AYhereupon, IT IS CONSIDERED, that said plaintiff

lake nothing- b}' this action, and that said defendant go

hence without day, and that he have and recover of and

from said plaintiff his costs and disbursements herein

to be taxed.

And afterwards, to wit, on the 3d day of August, 1900,

there was duly filed in said Court, a petition of plaintiff

for writ of error, in words and figures as follows, to wit:

In the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE F. CHEVALLIER, Doing Business \no. 2603.

Under the Firm Name and Style of

F. Chevallier & Company,
Defendant,

Petition For Writ of Error.

Now comes the United States of America, plaintiff

herein, and says:

That on about the day of July, 1900, this

Court entered judgment herein in favor of the defendant,
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in which judgment and the proceedings had prior there-

unto in this cause, certain errors were committed to the

prejudice of the plaintiff, all of which will more in detail

appear from assignment of errors which is filed with this

petition.

Wherefore, this plaintiff prays that a writ of error may

issue in this behalf to the United States Circuit Court of

Appeals for the Ninth Circuit for the correction of error

so complained of, and that a transcript of the record, pro-

ceedings and papers in this cause duly authenticated may

be sent to said Court of Appeals.

JOHN H. HALL,

United States Attorney for the District of Oregon.

Filed August 3, 1900. J. A. Sladen, Clerk.

And afterwards, to-wit, on the 3d day of August, 1900,

there was duly filed in said Court, an assignment of er-

rors, in words and figures as follows, to-wit:

In the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE F. CHEVALL1ER, Doing Business) No . 26o3 .

Under the Firm Name and Style of)

F. Chevallier & Company,
Defendant.
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Assignment of Errors.

The plaintiff in the above entitled action, in connection

ay i I h its petition for writ of error, makes and assigns the

following errors, which it avers occurred upon the trial

of the cause, and upon which it will rely upon appeal to

the Circuit Court of Appeals for the Ninth Circuit, to-wit:

1st. Error of the Court in overruling plaintiff's de-

murrer to defendant's answer.

2d. Error of the Court in giving and entrying judg-

ment against plaintiff, dismissing plaintiff's complaint.

3d. Error of the Court in citing that defendant was

not carrying on a business in Portland, Oregon, as whole-

sale liquor dealer.

4th. Error of the Court in rendering judgment against

the United States and in favor of the defendant for de-

fendant's costs and disbursements, taxed at f

JOHN H. HALL,
United States Attorney for the District of Oregon.

Filed August 3, 1900. J. A. Sladen, Clerk.

And afterwards, to-wit, on Friday, the 3d day of Au-

gust, 1900, the same being the 99th Judicial day of the

regular April term of said Court; present: the Honorable

diaries B. Bellinger, United States District Judge pre-

siding, the following proceedings were had in said case,

to-wit:
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In the Circuit Court of the United States for the District

of Oregon.

UNITED STATES OF AMERICA, ^|

Plaintiff,

vs.

GEORGE F. OHEVALLIER, Doing Business } No. 2603

Under the Firm Name and Style of

F. Chevallier & Company,
Defendant.

Order Allowing Writ of Error.

This 3d day of August, A. D. 1900, came the plaintiff

by John H. Hall, United States Attorney for the District

of Oregon, and filed herein and presented to the Court its

petition praying for the allowance of a writ of error in-

tended to be used by it; praying also that transcript of

the record, proceedings, papers and evidence upon which

the judgment herein was rendered duly authenticated

may be sent to the United States Circuit Court of Appeals

for the Ninth Judicial Circuit, and such other and further

proceedings may be had as may be proper in the prem-

ises.

On consideration wherefore the Court does allow the

writ of error as prayed for.

CHARLES B. BELLINGER,

Judge.

Filed August 3d, 1900. J. A. Sladen, Clerk.
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United States of America, )

District of Oregon. j

ss*

&'

Certificate of Clerk U. S. Circuit Court to Transcriot.

I, J. A. Sladen, Clerk of the Circuit Court of the United
Slates for the District of Oregon, by virtue of the fore-

going Writ of Error, and in obedience thereto, do hereby
certify that the foregoing pages, numbered from 3 to 66,

inclusive, contain a full, true, and correct transcript of

the record and proceedings had in said Court in the cause
of the United States of America, Plaintiff and Plaintiff

in Error, against Geo. F. Chevallier, doing business un-
der the firm name and style of F. Chevallier & Company,
Defendant, and Defendant in Error, as the same remain
of record and on file at my office and in my custody.

And I further certify that the cost of the foregoing

transcript of record is thirty-seven and 60/100 dollars,

and that the same has been charged in my account with
the United States.

In Testimony whereof I have hereunto set my hand
and affixed the seal of said Circuit Court, at Portland, in

said District, (his 24th day of August, A. D. 1900.

[Seal
J J. A. SLADEN,

Clerl>
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[Endorsed] : No. 633. In the United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. Geo. F. Cheval-

lier, doing business under the firm name and style of F.

Chevallier & Company, Defendant in Error. In Error to

the Circuit Court of the United States for the District of

Oregon. Filed August 28, 1900, F. D. Monckton, Clerk.
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IN THE

U. j& Circuit Court of jyipeafe

HOR THE

NINTH CIRCUIT.

The United States, Plaintiff in Error,

vs.

George F. Chevallier, doing business

under the firm name and style of

F. Chevallier & Company, Defend-

ant in Error.

No. 633.

Brief of Plaintiff in Error.

Writ of Error from the Circuit Court of the United States for the

District of Oregon.

This is an action instituted by the United States

against defendant to recover special revenue tax for

both wholesale and retail liquor dealers, since Jan-

uary i, 1S91, which business it is claimed that defend-



ant was carrying on within the City of Portland,

Oregon, in violation of Subdivision 4 of Section 3244,

R. S. of U. S-, which provides as follows

:

"Retail dealers in liquors shall pay twenty-five

" dollars. Every person who sells, or offers for sale,

" foreign or domestic distilled spirits or wines, in less

" quantities than five wine gallons at the same time,

"shall be regarded as a retail dealer in liquors."

"Wholesale liquor-dealers shall pay one hundred

dollars. Every person who sells, or offers for sale,

foreign or domestic distilled spirits or wines, in

quantities of not less than five wine gallons at the

same time, shall be regarded as a wholesale liquor-

dealer. But no distiller who has given the required

bond, and who sells only distilled spirits of his own

production at the place of manufacture, in the

original packages to which the tax stamps are

affixed, shall be required to pay the special tax of a

wholesale liquor-dealer on account of such sales."

Defendant by his answer denies that he was

carrying on the business of either retailer or whole-

saler of liquors within the State of Oregon. Then as

further and separate answer and defense sets out, in

substance, that he was carrying on the business of

wholesale and retail liquors in San Francisco, State of

California, during the times mentioned in plaintiff's

complaint and paying a special tax therefor, but

admits that he had a branch office located in the

City of Portland where he maintained a manager and



agent, bookkeeper and salesman, and that at such

office, sales of wines and liquors were made at both

wholesale and retail, and accounts kept and moneys
collected in this city

; but defendant claims that for

the reason that all sales were made conditional upon
the acceptance of defendant personally in San Fran-

cisco, these acts did not constitute the carrying on

of either a wholesale or retail liquor business within

the State of Oregon. To which said answer plaintiff

demurred, which said demurrer was after hearing

overruled by the court below, the court holding that

a sale made in this district by an agent contingent

upon the ratification by his principal in the State of

California, did not constitute a dealer or merchant in

this district. It was agreed by and between the

respective counsel that the written contract and power
of attorney between defendant and his agent, Fiske,

might be considered by the court in passing upon the

demurrer to defendant's answer. We are satisfied

that defendant's further and separate answer taken in

connection with the said contract between Chevallier

and Fiske as to the duties of the latter in this state,

and the power of attorney to Fiske, that defendant

was carrying on the business of both wholesale and
retail liquor dealer within the State of Oregon.

I desire to call the attention of the Court to the

case of Slack vs. Tucker & Company, 23 Wall., page

321, which was a case very similar to the one at bar.

In that case Tucker & Company were maintaining a

house in Boston where they were making sales for

manufacturers in Massachusetts and New Hampshire,
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and claimed only to be agents of said manufacturers.

But the supreme court held that they were commis-

sion merchants and chargeable as such with the tax

in question.

Also United States vs. Kallstrom, et. al., 30 Fed.,

page 184. In this case certain retail saloon keepers

in Garden City, Michigan, combined together into an

association for the purpose of bringing beer for the

use of each individual member from Milwaukee, Wis.,

such association being organized only for the purpose

of ordering the beer, each member ordering such an

amount of beer as he could use, and paid to the

secretary of the association the actual cost price of

the beer, the association making no profit from its

members, and the only profit being made was the sav-

ing of each individual member of about $2.00 per

barrel on beer. Justice Jackson in passing upon the

case confirmed the opinion of the lower court, holding

the association liable for the tax, and said:

" The construction of the revenue laws should

" not be so loose as to permit evasions on merely fanci-

" ful and unsubstantial distinctions. If 'profit' is

" necessarily a part of the business which constitutes
u the Union in this case a dealer, it is found in the

" amount saved to the members on each barrel pur-

" chased. It is not material that the profit does not

" come to the Union, but is directly realized by the

" members."

Laws for the raising of revenue by the United

States are liberally construed in favor of the govern-



ment, and strictly construed against the party carrying

on a taxable business.

I cite the case of United States vs. Vinson, 8 Fed.,

page 507. In this case Vinson was carrying on a

lumber camp, and had a number of men employed
;

he bought tobacco in quantities for the accommoda-

tion of his men, and gave it out to them as they

wanted it, charging them with the amount of cash

that the tobacco cost him, and deducted it from their

wages. It was held that this was a violation of

Section 3244, the one here in question. Passing upon

the case District Judge Brown said:

"In construing doubtful cases of this kind the

possible consequences to the government and to

individuals ought to be borne in mind. The law

being one for the raising of revenue, it ought to be

construed liberally in favor of the government ; and

dealers who carry on the business and pay the

proper special tax, ought to be protected, as far as

possible, from the competition of those who, paying

no tax, encroach upon their trade."

And again in the case of United States vs. Allen,

38 Fed., page 736, Justice Shiras held that a person

who took orders for beer, charging his customers the

cost price of ten cents a bottle and an additional

fifteen cents as commission, was a dealer and liable

to the tax, and in passing upon the case said:

'The statute does not impose a tax upon sales

" made, but upon a business of a certain character.



" If one is a retail dealer in liquors, he is liable to the

" tax. It is the dealing in liquors that constitutes the

"taxable business, and certainly one who engages in

" the business of procuring from the manufacturers

" beer by the case, and disposing of it by the bottle,

"is dealing in liquors. It can make no difference in

" this regard if it were true that the customers left

" their orders for specific quantities, before the defend-

ant undertook the procurement thereof. The sec-

" tion of the statute providing that liquor dealers

" must pay a certain tax to the United States is part

" of the laws devised for the raising a revenue for the

" government and as such is not regarded as a penal

" statute, but is to be construed liberally in order to

"carry out the purpose of its enactment." (Cite

U. S. vs. Hodson, 10 Wall., 395).

I also desire to call the attention of the Court

to the case of Quinn vs. Dimond et. al., decided by the

Court of Appeals for this Circuit, and reported in

72 Fed., page 993. In this case Dimond & Company
were commission merchants and agents in the City of

San Francisco, their principals being in Mexico and

the States of Central America, and purchased as such

agents wines and liquors for their principals, and

shipped them to their respective principals, and

charged a commission only for their trouble. These

acts the Court held would constitute them dealers

under Section 3244, and make them liable for the tax.

The case at bar, in my judgment, is a much

stronger one against the defendant than any of the



cases cited, as they were maintaining an establish-

ment here with a manager, bookkeeper, clerks and

traveling salesman, and having everything for the

carrying on of the business, except they kept no stock

of goods in Portland, and kept their base of supplies

in the City of San Francisco
; they were and are in

direct competition with those who are established

here as wholesalers and retailers and pay the govern-

ment the tax thereon. The method employed by

them is merely for the purpose of evading the pay-

ment of the revenue tax, thus giving them the

advantage over other competitors who are obliged to

comply with the law.

We therefore submit that the allegations and

matters set forth in defendant's further and separate

answer do not constitute any defense to plaintiff's

complaint, but clearly admits a liability for the

amount claimed, and that the judgment of the court

below should be reversed and the cause remanded

with directions to sustain the demurrer to defendant's

further and separate answer.

Respectfully submitted,

John H. Hall,

U. S. Attorney.

HODSON CO., POH
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES,

Plaintiff in Error,

vs.

GEORGE F. CHEVALLIER, doing business

UNDER THE FIRM NAME AND STYLE OF F.

CHEVALLIER & COMPANY,

Defendant in Error.

^No. 633.

BRIEF OF DEFENDANT IN ERROR.

This is an action at law to recover the sum of f1,406.25

special tax and penalties claimed to be due to the United

States from the defendant in error for selling or offering

to sell in the City of Portland, District of Oregon, spirits

and wines, both as a wholesale and retail dealer, between

the first clay of January, 1891, and the first day of July,

1898.

The defendant filed an answer denying all the material

allegations of the complaint, and alleging, as a special de-

fense, that he was, during the whole of the time covered by

the complaint, doing business as a wholesale and retail



dealer in the City and County of San Francisco, State of

California, under the name of Chevallier & Company, and

during all of said period paid in said district as provided

by law the special taxes for wholesale and retail dealers in

spirits or wines, and that during the whole of said period

he has not sold or offered to sell any wines or liquors at any

other place than within said District of California.

The defendant admitted that during the period covered

by the complaint, for the purpose of extending his business

in the State of Oregon and other States, for the sale by him

of wines and liquors in the City and County of San Fran-

cisco, State of California, he did, during the periods men-

tioned in said complaint, have a manager and agent who

was authorized to travel over said States from time to

time, and solicit conditional orders for the sale in San

Francisco of wines and liquors. That the agent's name

was W. H. Fiske, and during the period mentioned in the

complaint he resided in the City of Portland, State of Ore-

gon, and had an office on the second floor of the building,

at No. 242 Washington street, in said city, over the door of

which office was painted a sign, "F. Chevallier & Company,

"W. H. Fiske, Manager," and that at said office, when said

manager and agent was in the City of Portland, which was

only a portion of the time mentioned in said complaint, he

received from time to time conditional orders for the pur-

chase in San Francisco of wines and liquors from defendant

at defendant's house in said City and County of San Fran-

cisco, which conditional orders said agent and manager had

no authority or power whatever to accept or fill in the City



of Portland or elsewhere; that he never did, during said

period, accept or till in the City of Portland, or elsewhere,

any order for wines or liquors, but that said orders were

from time to time during- said period forwarded by the said

Fiske as manager and agent of defendant and under in-

structions from defendant, to the said defendant in San
Francisco, for defendant's consideration, and for his ap-

proval or rejection. That all such conditional orders were

subject to the approval of or rejection by defendant at his

place of business in the City and County of San Francisco;

that said agent had no power or authority from the defend-

ant at any time to make any sale of or to offer for sale any
wines or liquors of any kind or character whatever, either

at wholesale or retail, at any place in the District of Ore-

gon. That when the defendant accepted any of the condi-

tional orders forwarded by said agent, goods were shipped

by the defendant from San Francisco direct to the pur-

chaser, and billed by the San Francisco firm to the pur

chaser, and that there were never any wines or liquors kept

in the I district of Oregon by said defendant or his agent for

sale, nor were any wines or liquors offered for sale by said

defendant or his agent in the District of Oregon.

The plaintiff in error demurred to the special defense set

up by the defendant in error, and the Court thereafter

overruled said denim -rer, and thereupon judgment was en-

tered thai plaintiff lake nothing by his action, and that de-

fendant have judgment for his costs.

Vide Opinion of Court, Tr., p. 53.



The said case is brought to this Court upon a Writ of

Error.

The United States Attorney cites the following authori-

ties in support of his claim that the judgment should be re-

versed :

Slack vs. Tucker & Co., 90 U. S., 321.

United States vs. Vinson, 8 Fed. Rep., 507.

United States vs. Kailstrom, 30 Fed. Rep., 184.

United States vs. Allen, 38 Fed. Rep., 736.

Quinn vs. Dimond, 72 Fed. Rep., 993.

These authorities do not support the contention of the

plaintiff, but on the contrary support defendant's position.

For the convenience of the Court, the principal portions of

the decisions in said cases are quoted in full.

In Slack vs. Tucker & Co., 90 U. S., 321, Mr. Justice

Bradley delivering the opinion of the Court says

:

"The general meaning of the Act of Congress in the pas-

" sages under consideration is sufficiently clear. Congress

" evidently intended to tax as 'wholesale dealers' as well

" those who sold goods as commission merchants as those

" who sold on their own account; always excepting manu-

" facturers, selling at the place of manufacture, or by sam-

" pie at their principal office and place of business. The in-

" tention is equally evident to tax as 'commercial brokers'

" those who, as brokers merely, negotiated sales or pur-



" chases for others, and not in their own names nor on their

" own account.

"We are clearly of opinion that the evidence propounded

" by the plaintiff showed that the sales were not the sales

" of the corporations made by the plaintiffs as mere agents,

" much less that they were made at the principal office or

" place of business of the corporations. The latter had an

" office and place of business of their own where their prin-

" cipal executive officer managed their executive and finan-

" cial operations, and to which any persons having business

" with the corporations would naturally go. On the con-

" trary, the store of the plaintiffs was their own store, hired

" and furnished by themselves. The clerks employed in it

" were their own clerks. All the expenses were paid by

" themselves. The business was carried on in their own
" names. The sales were made, and the bills made out, in

" their names. The money arising from the sales was paid

" to them and deposited to their account. They charged

" regular commissions on the sales. It is true they sold by

"sample, and did not keep the goods in their store; but

" that did not make the sales any less their own. Persons

" selling their own goods often do the same. But, though

" they did not keep the goods at their store, and though, as

" sales were made, the goods by their direction were put up

" at the mill and directed to the purchasers, yet they were

" sent l<> ;iim1 received by the plaintiffs, who delivered them

" if the purchasers were in Boston, or shipped them if the

" purchasers resided elsewhere. The goods paused through

•' their hands before the purchaser received them. Thexj



" came into their possession as soon as it teas necessary to

"enable them to fulfill their contracts of sale.

"In our opinion, therefore, the plaintiffs were conimis-

" sion merchants, and chargeable as such with the tax in

" question as 'wholesale dealers.' The difference between

" a factor or commission merchant and a broker is stated

" by all the books to be this : A factor may buy and sell in

"his own name, and he has the goods in his possession;

" while a broker, as such, cannot ordinarily buy or sell in

" his own name, and has no possession of the goods sold.

" The plaintiffs made the sales themselves in their own
" names, at their own store, and on commission, and had

"possession of the goods as soon as the sales were made,

"and delivered or shipped them to their customers. This

"course of business clearly constituted them commission

"merchants as contradistinguished from mere brokers or

" agents/''

In United States vs. Vincent, 8 Fed. Rep., 507, the deci-

sion is as follows

:

" The testimony in this case showed that the defendant

" had a lumber camp in Isabella County, Michigan ; that he

" had about a dozen men at work ; that he bought tobacco

" and paid for it and took it into his camp, and gave it out

" to his men as they wanted it, charging them with the

" amount of cash that the tobacco cost him when it was de-

" livered to the men ; that he charged them with cash in-

" stead of tobacco, the amount of cash charged from time to

" time for tobacco beinc: the value of the tobacco delivered.



"The payment of employes in tobacco, even at cost price,

" is technically a sale, I Lave no doubt, since there is a
" passing of property from a vendor to a vendee for a valvr
•' able consideration, which is all that is necessary to con-

" stitiitc a sale within the meaning of the law. If the con-

" sideration were money, it would be strictly a sale; if the

" tobacco were credited on account of labor, it would be an
" exchange of tobacco for labor, but a sale so far as the le-

" gal consequences of the act in this connection are con-

" cerned.

"Whether, however, a transaction of this kind is within

" the spirit of the act requiring the payment of a special

" tax by one 'whose business it is to sell or offer for sale

"manufactured tobacco' (Rev. St., 3244), is a point open
" to considerable doubt. At first I was strongly inclined to

" the opinion that it was not. Such appears to have been

" the ruling of the internal revenue department, judging

"from a letter of the Commissioner to the Collector at

" Savannah. (24 Int. Rev. Record, 113.)

"In construing doubtful cases of this kind the possible

" consequences to the government and to individuals ought
" to be borne in mind. The law being one for the raising

" of revenue, it ought to be construed liberally in favor of

" the government ; and dealers who carry on the business

" and pay the proper special tax, ought to be protected, as

" far as possible, from the competition of those who, paying

" no tax, encroach upon their trade. While it may be a very

"convenient arrangement for the employes of labor,

" whether farmers, lumbermen, or manufacturers, to sup-



" ply their hands with liquor and tobacco in lieu of money,

" and charge the cost of the same upon their pay rolls, it

" will readily l)e seen that if this power be given to farmers

" and lumbermen employing a number of laborers, the same

" principle would apply to railway and manufacturing cor-

" porations, employing hundreds and even thousands, and

" the business of licensed dealers, who would otherwise sup-

" ply tobacco to these men, be seriously injured."

In United States vs. Kallstrom, 30 Fed. Rep., 184, 185,

the facts are as follows

:

"Certain retail liquor dealers, who were saloon keepers

' at Garden City, in the upper peninsula, and who had ob-

' tained licenses as such, had been supplied with beer by a

1 wholesale dealer whose place of business was also there.

' Finding that they could supply themselves at two dollars

' less per barrel than the local dealer was selling at, these

' retail dealers organized themselves into an association

1 which they called the 'Protective Union,' composed of

1 themselves and some dealers of their class from neighbor-

' ing towns, the several parties signing what they termed

' 'articles,' but which, in fact, were nothing more than a

' pledge that they would severally purchase their beer,

' through the Union, of a certain house of brewers in Mil-

' waukee. They appointed a Secretary and Treasurer.

' They had a place of deposit, where, when an invoice of beer

' arrived by rail from Milwaukee, the beer was stored

' in barrels. When any of the members wanted beer, he

' would send a drayman, with an order to the Secretary
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" and Treasurer, who was the same person. It would be

" delivered to the drayman for him, and a memorandum of

" it made, and, on the Treasurer's demand, it was paid for

"by the member (at the actual cost) by the barrel. As

" fast as the stock began to get low, each member would

" make his estimate of about what he would want of the

" next order, and the Secretary and Treasurer would make

" out an order in the name of the Union for the amount

" (about) of the aggregate of the orders, and send it into

" the Milwaukee concern, which would thereupon ship the

" beer, by car-load, to the 'Protective Union,' against which

" the bills were made out. These bills were paid

" by the Secretary and Treasurer, who collected

" from each the payment for so much as he act-

" ually had, and no more. Thus there would be some time

" between the shipment of the beer and the payment there-

" for to the Milwaukee people. As between themselves,

" each member of the Union was liable only for what he had,

" though probably, as between them and the Milwaukee

" house, each would be liable, in solido, for the whole of the

" stuff sent. The Union made no profit. The Secretary

" and Treasurer, who was one of their number, charged

" nothing for his services; and charges for which the mem-

" bers paid, freight, storage, and the like, were to cover

" actual cash only. The wholesale dealer on the ground

" was, of course, crowded out. The Union paid no liquor

" tax.

"Five of the members of the Union were prosecuted by
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" the United States for being in the business of wholesale

" liquor dealers without license. At the trial it was urged,

" on the part of the government, that these facts amounted

" to a sale by the Milwaukee firm to the Union, and a re-

" sale by it to its members, and that the question of profit

" was not material ; and on the part of the defendants that,

" in substance, it was a mere device of the retail dealers to

" get their stuff cheaper by association, and that the Union

" was not a 'dealer,' which term contemplated a being in

" the business for the purpose of buying and selling for

" profit."

Under this state of facts the Court held

:

"The construction of the Revenue Laws should not be so

" loose as to permit evasions on merely fanciful and unsub-

" stantial distinctions. If 'profit' is necessarily a part of

" the business which constitutes the Union in this case a

" dealer, it is found in the amount saved to the members on

" each barrel purchased. It is not material that the profit

" does not come to the Union, but is directly realized by the

" members."

The decision of the Court in United States vs. Allen, 38

Fed. Rep., 736, is as follows

:

"The evidence adduced on the trial showed that the de-

" fendant had undertaken the business of procuring and

" furnishing to any one who would patronize him, liquors,

" spirituous and malt, in quantities less than five gallons.

" He had a place of business, in which was found by the
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" State officers, having a search-warrant issued under the

"prohibitory law, two unbroken cases of beer, containing

" 24 bottles each, 25 bottles of beer, not in a case, a number

" of glass whisky flasks which had not been used, one or

" two filled with whisky, and a number of empty beer bot-

" ties and beer. kegs. The defendant, when on the stand as

" a witness in his own behalf, testified that he kept a book

" in which he entered the names of all persons who em-

" ployed him to procure beer or liquor for them. He further

" testified that if any one wished to employ his services to

" procure, for instance, a bottle of beer, he required him to

" pay down 10 cents, and, when the beer was delivered, to

" pay a further sum of 15 cents as remuneration for his

" trouble in going to Covington, Neb., and getting the beer.

" The evidence further showed that when a number of or-

" ders had been received the defendant would go to Coving-

" ton, procure the liquor or beer, take it to his place or

" room in Sioux City, and then deliver it when called for.

" The evidence, however, failed to show that the defendant

" bought specific quantities of beer or liquor to correspond

" with special orders previously given to him, but, on the

" contrary, it would seem that defendant bought the beer

" by the cose, paying therefor $2.50 per case, and then de-

" livering it to customers at the rate of 25 cents per bottle.

" The claim of defendant was that he was acting merely as

" an express agency, having organized a business under the

" name of the Eureka Express Company, and that he was

" in fact merely an agent for the parties who gave him or-

" ders for the beer or liquor. Upon the trial, the jurj- was
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" instructed that if the defendant held himself out to the

" public as being one ready to procure for his customers

" liquor, malt or spirituous, in quantities less than five gal-

" Ions, and if in fact he did as a business engage in the pro-

" curing in the way stated liquors for any one who should

" apply to him, it would justify the jury in finding the de-

" fendant guilty under the indictment.

"In support of the motion for new trial it is urged that

" by the use of the words 'retail' and 'wholesale' in the

" statute it is made necessary that to violate the statute a

" person must sell the liquor in the sense that he himself

" must be the owner thereof, so that, when delivery is

" made, the title passes to the purchaser from the one act-

" ually delivering the property. By the construction of the

" statute it would be limited in application to cases where-

" in the party was engaged in selling liquor of which he

"was the owner. The statute does not impose a tax upon

" sales made, but upon a business of a certain character.

" If one is a retail dealer in liquors, he is liable to the tax.

" It is the dealing in liquors that constitutes the taxable

" business, and certainly one who engages in the business

" of procuring from the manufacturers beer by the case,

" and disposing of it by the bottle, is dealing in liquors. It

" can malve no difference in this regard if it were true that

" the customers left their orders for specific quantities, be-

" fore the defendant undertook the procurement thereof.

" The section of the statute providing that liquor dealers

" must pay a certain tax to the United States is part of

" the laws devised for the raising a revenue for the gov-
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" eminent, and as such is not regarded as a penal statute,

" but is to be construed liberally in order to carry out the

" purpose of its enactment. U. 8. vs. Hodson, 10 Wall., 395.

" The word 'dealer' is not confined to one who sells his own

" property only. I f one opens out a place of business for

" the purpose of furnishing to all who may patronize him

" liquors, malt or spirituous, in quantities less than five

" gallons, he is engaged in the business of a retail liquor

" dealer, irrespective of the question of the manner or mode

" in which he acquires or procures the liquors from the

" manufacturers. The fact that he procures from

" the manufacturer or wholesaler the liquor in quan-

'" tities, and disposes of the same for a profit to any one

" who may call upon him, certainly makes him a dealer. If

" the evidence had fully sustained the claim of defendant

—

" which it did not—that he never procured any liquor from

" the manufacturer until he had secured orders for the

" same from customers, it would not change the rule, for it

" would still be true that, relying upon these orders for

" small quantities, he procured beer by the case from the

" manufacturer, and delivered it to his customers, charging

" them a round profit upon each bottle. But, aside from

" this question, the evidence clearly showed that in making

" the purchase of the liquor from the manufacturer in Cov-

" ington, Neb., the defendant ivas the actual purchaser

" thereof, and the title passed to him. The defendant paid

u for the beer by the case. When he received it from the

" manufacturerj and paid the price therefor, the title

" passed from the manufacturer, and he no longer had any
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"interest, title, or right therein. It is equally clear

" that the title to any single or half dozen bot-

" ties did not then pass to any one customer of

" defendant. A customer could not prove a title to any

" given bottle of the beer by showing that he had ordered

" one or more bottles from the defendant, and paid him a

" part of the price. When upon the witness stand the de-

" fendant admitted that he could not name the owner or

" owners of any of the bottles of beer that were in his place

" of business when it was seized by the State officers. He

" had a certain number of bottles then in his possession,

" which he had procured from the manufacturers, and paid

" for, and from which he expected to fill all orders left with

" him by his customers. That he was in fact a dealer in

" liquors, it seems to me, cannot be disguised by refinements

" upon one or two words used in the statute. His business

" was to procure from the manufacturer liquor in quanti-

" ties, and to dispose of it in lesser quantities to any one

" who would patronize him, and this being so, he was a

" liquor dealer within the true meaning of the statute."

In Quinn vs. Dimond, 72 Fed. Rep., 933, the facts

show that the firm of Williams, Dimond & Co.

received orders from foreign consignees for liquor; they

purchased the liquor in their own name, had the same billed

to them, received possession of the same, and billed the

same to their consignees, charged them a commission for

their services, Hats receiving a profit on the transaction.
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Under this state of facts the Court (Gilbert and

Ross, Circuit Judges) held as follows:

"It is clear, from these facts, that the defendants in error

" were commission merchants, in the matter of purchasing

u and shipping liquors, as in oher transactions. They pur-

" chased the goods in their own names, and acquired the

" title thereto. The vendors looked to them for payment,

" and could not have held the foreign correspondents there-

" for. So, also, in shipping the goods to the consignees,

" the defendants in error dealt therewith as the oioners

" thereof. Thrjj cither charged the costs and their commis-

" sions upon their books to the account of the foreign cor-

" respondents, or they drew upon them for the full amount

"of the purchase price, together with the costs incurred

" and their commission or profit in the transaction. There

" was no pricitfj between the original vendor and the

" foreign consignee. In short, the defendants in error car-

" ried on the business of liquor dealers by going out and

"buying from others the goods that were needed to fill the

" orders that they received. They bought the goods, and

" sold them at a profit. One who thus buys for the purpose

" of filling a special order, is to all intents as truly a dealer

" as one who carries a stock of goods for the same purposje,

" and it is unimportant that his profit is received in the

" form of a percentage upon the cost of the goods to him,

" or that it is called a 'commission.'
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THE DEFENDANT DID NOT SELL OR OFFER

FOR SALE WITHIN THE DISTRICT OF OREGON

ANY WINES OR LIQUORS, EITHER AT WHOLE-

SALE OR RETAIL, NOR DID HE KEEP OR HAVE

IN POSSESSION ANY WINES OR LIQUORS IN

SAID DISTRICT. HIS AGENT MERELY SOLIC-

ITED CONDITIONAL ORDERS, WHICH ORDERS

WERE TO BE FILLED IN THE CITY AND COUNTY

OF SAN FRANCISCO, IF ACCEPTED BY THE

DEFENDANT, AND THE GOODS SHIPPED AND

BILLED DIRECTLY TO THE PURCHASER. THE

SAN FRANCISCO FIRM RESERVED THE RIGHT

TO ACCEPT OR REJECT, AT PLEASURE, ANY

OF SAID CONDITIONAL ORDERS. THEREFORE,

THE DEFENDANT IS NOT LIABLE FOR THE

WHOLESALE OR RETAIL LIQUOR DEALERS'

TAX IN THE DISTRICT OF OREGON, AS HE

WAS NOT A DEALER THEREIN.

"A dealer is one who makes a business of buying and sell-

" ing at a profit. He is a middle man between a producer

" and consumer of a commodity. To constitute one a dealer

" buying and selling must be his business, and he must

" make successive sales as a business."

Am. & Eng. Encyc. of Law, Vol. 5, 1st Ed., p. 123.

"In an action to recover money paid for intoxicating

" liquors it appeared that the defendant resided in Rhode
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" Island, and agreed in the State of Masschusetts to sell

" liquor at a certain price to the plaintiff who resided in

" said last named State. That from time to time the de-

" fendant selected liquors from his stock in Rhode Island,

" and delivered them there on board the cars, and that the

" plaintiff paid the freight and also the price of the liquors

" at the place of his residence.

"Held that, the sale was complete in Rhode Island, not-

" withstanding the defendant agreed to allow the plaintiff

" the amount paid as freight in the settlement of their ac-

" count."

Dolan vs. Green, 110 Mass., 322.

"In an action to recover the price of certain goods, it ap-

" peared that the order for them was solicited from the de-

" fendant at his place of residence in Massachusetts by

" plaintiff's agent, who was a resident of Connecticut, as

" were also his principals. On direct examination the agent

" testified that he was employed by the plaintiff's runner,

" his business being to solicit orders, and that he was not

" their general agent to sell, but was to receive money and

" compromise claims. He transmitted the order to plain-

" tiff in Connecticut, who tilled it there and forwarded the

" goods to the defendant in Masschusetts, who paid the

" freight in pursuance of the understanding with the agent.

" The price of part of the goods was agreed upon between

" the agent and the defendant at the time of the order.

" Held that the Judge rightly refused to rule on these

' k facts that the sale was made in Massachusetts, and sub-
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" mitted to the jury to determine the place of sale, with in-

" structions that if the agent merely solicited from the de-

" fendant the order, and forwarded it to the plaintiffs in

" Connecticut, who thereupon filled it and delivered the

" goods to the common carrier directed to the defendant in

" Massachusetts, the sale was made in Connecticut."

Finch vs. Mansfield, 97 Mass., 89.

In the case of Woolsey vs. Bailey, 27 New Hampshire, 217,

the defendants requested the traveling agent for the plain-

tiff, who resided in New York, to send to the plaintiff an

order for certain liquors, which was done. The goods were

forwarded by the plaintiff from his place of business in

New York to the defendants in New Hampshire, and re-

ceived by said defendants. The plaintiff had a license to sell

liquors in New York, but not in New Hampshire. Held

that the sale and delivery of said liquors were in New York.

In the case of Smith vs. Smith, 27 New Hamphire, page

244, it appeared that the plaintiffs were merchants doing-

business in Boston, but took orders for goods at the store

of defendant in the State of New Hampshire, and that the

goods were afterwards separated from the main stock of

the defendants in Boston, according to the orders, and

sent to the depot in Boston direct to the defendants in

New Hampshire. Held, that the sale was in Massachu-

setts.

"An agent for a person engaged in the sale of liquors in

" the State of Illinois took an order from a person residing
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" in the State of Iowa for a quantity of liquor to be for-

" warded to him, which order was made upon and subject to

" the approval or disapproved of the principal in Illinois.

" Held, that the sale took place in the State of Illinois."

Tyler vs. 8hipman
}
33 Iowa, 184.

"A sale of intoxicating- liquors by an agent is considered

"as made where the order was given, unless such order.

" after being forwarded to the principal, is to be subject to

" his approval before it is filled."

Taylor vs. Puhett, 52 Iowa, 4G7.

"A traveling agent for a wholesale licensed liquor dealer

" doing business in Erie, Pennsylvania, solicited and re-

" ceived orders for whisky in Mercer County. The agent

" transmitted his orders to his employer in Erie, and said

" employer shipped the whisky by freight consigned to the

" parties respectively from whom the orders were obtained.

"The agent was indicted in Mercer County for selling

" liquor without a license, and was tried and convicted.

" The Supreme Court on appeal reversed the judgment,

" holding that he was improperly convicted, as Erie irus the

'• place of delivery, and in Ian- the sales were made there

" and not in Mercer County where the orders were

" obtained."

(lurbrach vs. Commonwealth, 96 Pa. St., 449.

"One Davidson at Ozark sent a written order to Carl &
" Tobey, merchants at Little Bock, to send him a gallon of
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" whisky by express, C. O. D. The merchants at Little

" Rock delivered the whisky to the Express Company, C.

" O. D., as directed, and agreed that in case the whisky was

" not called for and charges paid within thirty days, the

" Company might at their option return the same to Carl

"& Tobey, and they would pay the freight both ways.

" Davidson received and paid for the whisky at Ozark, and

" Carl & Tobey were indicted for selling it at Ozark. Held

" that the sale was at Little Rock, and the defendants were

" not guilty."

titate vs. Carl, 43 Arkansas, 353.

The defendant was indicted for carrying on the business

of a retail liquor dealer without having paid the special

tax.

The Court instructed the jury as follows

:

"If the jury find that the sales tcere made by defendant

" himself, or by his agent, then they must further be satis-

"
fied from the evidence that the defendant had the liquor

" on hand for the purpose of selling it at retail. The fact

" proved must indicate that the defendant had procured

" the liquor with the intent to retail it, or, having it on

" hand, had formed the intent to retail it, and carried out

" the intent by one or more acts. If the defendant had the

" liquor on hand, for his own use, and if he let the wit-

" nesses have it as a matter of kindness, or from neighborly

" feeling, he cannot be convicted, even if he took money,

" especially as no general practice has been proved."

U. S. vs. Bonham, 31 Fed. Rep., 808.
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In the case of United States vs. Howell, 20 Fed. Rep.,

718, it appears that a grocer who had not obtained a license

for selling liquor, purchased a barrel of whisky for a cus-

tomer and entered on his books a charge against said

customer for the price at which it was actually obtained

from the liquor dealer.

Upon these facts he was indicted by the Grand Jury for

a violation of Section 3242 of the United States Revised

Statutes.

The Court charged the jury as follows

:

"The facts admitted in this case preclude a dispute on

" any matter of importance on this trial. The defendant, a

" member of a large commercial firm in this city, makes the

" admissions, and the government submits the case on his

" admissions. He says he has no license as a wholesale

" liquor dealer; that he is not in fact such a dealer, and

" he is not so in law unless his further admissions impose

" such a character upon him. He is a grocer merchant,

" but never sells liquors in small or large quantities. He
" says that B., living in the country, wrote him a letter

" telling him to purchase for him a barrel of whiskj^ of a

" certain brand and quality and for a fixed price, and send

"it to him; that he accordingly purchased a barrel of

" whisky from C, a liquor-dealer in this city, and for-

" warded it direct to B. ; that he made an entry in his

" books againsl B. for the amount which he paid C. for the

" whisky, not charging him any profits or commissions

u
I hereon; that the liquor-dealer, C, had him, defendant,
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" charged in his books in the same amount, and the revenue

" collector, finding such a charge on C.'s books, came to him

" and found on his firm's books the charge against B. for

" the whisky. He is now on trial for violating Section

" 3242, Rev. St., which provides a penalty for every person

" who carries on the business of a wholesale liquor-dealer

" without first obtaining a license. On this statement the

" District Attorney advises you to find the defendant

" guilty, and suggests that the Chief of the Revenue

" Department at Washington holds, in his advices to the

" agents of the department, that such a statement of facts

" shows defendant to be a wholesale dealer in liquor.

"The fact that the dealer, C, had on his books an entry

" or charge against the defendant for a barrel of whisky,

"and that defendant had a charge on his firm's books

" against B. for the same barrel, when coming to the

" knowledge of the revenue agent, was sufficient to cause

" him to report defendant as wholesale liquor-dealer; but

" such a finding by the agent makes, at best, but a prima

" facie case against defendant. The revenue laws, which

" provide penalties for offenses like the one charged here,

" are for the purpose of aiding in enforcing the collection

" of the government licenses and taxes, and they should

" not be construed by the courts so as to become odious or

" oppressive to the people. In my view of the law the fact

" that the defendant's firm were dealers in groceries is of

" no special consequence ; and when this fact is considered,

" in connection with the other facts stated by him, it should

" not in any way damage his defense ; indeed, under my
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" view of the law, he is on that account no more to be con-

sidered a wholesale liquor-dealer than a milliner would
" be if B. had written to such a person or dealer for the

" whisky. The statement submitted shows that the defend-

" ant was a special agent to purchase the barrel of whisky

"for B., under special instructions as to the price and
" quality. The barrel went directly from the store to C.,

" the liquor-dealer, to B., and it was not at any time, or in

" any way, the goods of defendant C, the liquor-dealer, it is

"presumed, had his license; and the defendant, without

"considering whether he was a grocery merchant or

"milliner, or a blacksmith, under the facts, cannot be

" considered a wholesale liquor-dealer. Congress, in pass-

" ing these laws, could, if it had chosen to do so, have made
" the Sections of the Revised Statutes cover such a case as

" the prosecution now presents; but I do not think such a
" construction as now contended for is warranted by any

"of the rules of law which should control the United
" States Courts in construing such laws."

"Where an agent such as is usually denominated a
" drummer or commercial traveler, simply exhibits samples

" of goods kept for sale by his principal, and takes orders

" from purchasers for such goods, which goods are after-

" wards to be delivered by the principal to the purchaser,

" and payment for the goods to be made by the purchaser

" to the principal, in such delivery such agent is neither a

" peddler nor a merchant."

Kansas vs. Collins, 8 Pac. Rep., 865.
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"The contract of a traveling agent which requires rat if-

"cation by his principal is deemed to have been made at

" the place where the ratification was given."

Shucnfeldt vs. Jurikermarm, 20 Fed. Rep., 357.

"If an order for intoxicating liquors is given by a person

" in A. to an agent of a dealer who has a license to sell such

" liquors in B., and received by the agent subject to his

" principal's approval, and the liquors which were sold on

" credit are put up by the seller marked with the buyer's

" name, directed to him at A., and delivered to the carrier

" in B., it is a sale of liquors in B."

Frank vs. Hocg, 128 Mass., 263.

We have refrained from doing more than citing author-

ities, as we consider the same unanswerable. In our re-

searches we have been unable to find any authority which

would tend in the remotest degree to support the conten-

tion of the government in this case. We submit, therefore,

that the judgment of the Circuit Court for the District of

Oregon should be affirmed.

Respectfully submitted,

MITCHELL & TANNER,

E. MENDENHALLL,
Attorneys for Defendant in Error.

RIORDAN & LANDE,

Of Counsel.
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Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Herbert H. Web-

ster, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, on the 28th day of September,

1900, pursuant to an order allowing an appeal duly en-

tered and of record in the clerk's office of the said United

States Circuit Court of Appeals, for the Ninth Circuit,

wherein Mickle J. Nackkela, Ole Klemetsen and Ole K.

Hatta are appellants and you are appellee, to show

cause, if any there be, why the decree rendered against

the said appellant as in the said order allowing appeal

mentioned, should not be corrected, and why speedy jus-

tice should not be done to the parties in that behalf.

Witness, the Honorable W\ W. MORROW, Judge of

the United States Circuit Court of Appeals for the Ninth

Judicial Circuit, at the City and County of San Fran-

cisco, State of California, this 29th day of August, A. D.

1900.

WM. W. MORROW,
United States Circuit Judge for the Ninth Judicial Cir-

cuit.

[Endorsed] : Original. No. 3. No. 635. United States

Circuit Court of Appeals, for the Ninth Circuit. Mickle
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J. Nackkela et al., Appellants, vs. Herbert H. Webster,

Citation. Filed in the United States District Court, Dis-

trict of Alaska, Second Division. September 14, 1900.

Geo. V. Borchsenius, Clerk. John T. Reed, Deputy.

(Continued on Page 187. 3.)

United States District Court, District of Alaska, Second

Division.

HERBERT H. WEBSTER,
.„. . ,.^, I Hubbard,
Plaintiff, I

vs.

M. J. NACKELLA,

B. &H.
Page,

McOutchen,

H. &K.
Defendant.

Statement.

Plaintiff's Deposit, July 23, 1900. |20.00.

Defendants' Deposit, Aug. 16, 1900. $40.00.

July 23, 1900. Bill of complaint filed.

July 23, 1900. Affidavits on application for receiver

filed.

July 23, 1900. Oath of receiver filed.

July 23, 1900. Receiver's bond filed.

July 30, 1900. Moving papers of defendant filed.

Aug. 2, 1900. Affidavit of K. M. Jackson filed.

Aug. 3, 1900. Affidavit of Herbert Webster, with

exhibit attached, filed.
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Aug. 3, 1900. Affidavits of T. T. Lane et al, filed by

defendants.

Aug. 8, 1900. Order appointing receiver returned

and filed.

Aug. 10, 1900. Order denying motion to discharge

receiver made and filed.

Aug. 15, 1900. Transcript of testimony, petition for

appeal, assignment of errors and

order denying appeal filed.

Aug. 16, 1900. Certified copies on return to Circuit

Court completed and certificate

made

Aug. 22, 1900. Summons issued and complaint filed.

Aug. 29, 1900. Bond of Eeceiver McKenzie deposited

in safe-deposit vault.

Aug. 31,1900. Filed receiver's petition for order em-

powering him to sell golddust.

Aug. 31, 1900. Filed order upon above petition al-

lowing same.

Sept. 5. 1900. Summons returned and filed.

Sept. 12, 1900. Filed application of Page, McCutch-

en, Harding & Knight for C. D.

Lane and Wild Goose Mining & T.

Co.

Sept 14 1900. Filed copy of petition for order allow-

ing appeal.

Sept. 14, 1900. Filed copy of assignment of errors.

Sept. 14, 1900. Filed certified copy of order allow-

ing appeal to Circuit Court, etc.
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Sept. 14, 1900. Filed citation from Circuit Court of

Appeals, returnable Sept. 28, 1900

at San Francisco Gal.

Sept 14, 1900. Filed writ of supersedeas from Cir-

cuit Court of Appeals.

Sept. 15, 1900. Filed supersedeas bond.

Sept. 15. 1900. Issued two copies of bond and deliv-

ered to Knight,

Sept. 17, 1900. Filed order staying proceedings.

Sept. 17, 1900. Filed stipulation and order extending

time.

Sept. 29, 1900. Filed motion of defendants Lane and

Wild Goose M. & T. Co. for order

striking out certain portions of

amended complaint, returnable Oct.

8, at 10 A. M.

Sept. 29, 1900. Filed demurrer of defendants Lane

and Wild Goose M. & T. Co. to

amended complaint.

Oct. 1, 1900. Filed certified copy of order for writ

of certiorari.

Oct. 1, 1900. Filed certified copy of bond on cer-

tiorari.

Oct. 1, 1900. Filed writ of certiorari.

Oct. 2, 1900. Filed praecipe for certified copy of rec-

ord on appeal from orders of July

23, 1900, and August 10, 1900, and

transmission to clerk of Circuit

Court of Appeals at San Francisco

(under writ of supersedeas).
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(Continued from Page 3. 187.)

United Statu District Court, District of Alaska, Second

Division.

HERBERT H. WEBSTER,
Plaintiff,

vs.

MIOKLB J. NACKKELA, OLE KLE-

METSEN, and OLE K. HATTA,

Defendants.

Oct. 2, 1900. Filed praecipe of defendants for certi-

fied copy of record on appeal from

orders of July 23, 1900, and Aug. 10,

1900, to Circuit Court of Appeals at

San Francisco (writ of certiorari).

In the District Court for the District of Alaska.

HERBERT H. WEBSTER,
Plaintiff,

vs.

MIOKLB J. NACKKELA, OLE KLE-

METSEN, and OLE K. HATTA,

Defendants.

Bill of Complaint.

Herbert II. Webster, a citizen of the United States,

brings this his bill of complaint against Mickel J. Nack-
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kela, Ole Klemetsen and Ole K. Hatta, the defendants

above-named, and thereupon the complainant alleges as

follows:

That the complainant, Herbert Webster, at all the

dates and times hereinafter mentioned, was a citizen of

the United States; that on the 3d day of June, A. D. 1899,

being such citizen of the United States and over the age

of twenty-one years, and while exploring public, unoccu-

pied and vacant lands of the United States, prospecting

for gold, did discover gold and gold-bearing gravel upon

certain premises hereinafter described and known as

Placer Mining Claim No. 1 on Nugget Gulch or Nackkela

Gulch, a tributary to Anvil Creek in the Cape Nome Min-

ing District, District of Alaska; that the said complain-

ant, Herbert Webster, having made discovery of gold on

said premises did then and there and thereafter in com-

pliance with the laws of the United States and the local

rules and regulations of the Cape Nome Mining District,

appropriate the premises hereinafter described and locat-

ed the same as a placer mining claim, and did then and

there duly stake and locate the said claim, and for the

purpose of particularly describing the land located and

appropriated as aforesaid, did then and there set and

erect stakes and monuments upon the ground at the cor-

ners of said tract and particularly marked and described

the boundaries of said claim so that the same could be

readily traced upon the ground, and then and there did

duly post a notice upon the initial stake upon said claim

particularly describing the boundaries thereof and the

extent and distance between the posts and monuments
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thereon and the location thereof with reference to the

permanent and physical objects, together with the name

of the locator, the name and description of the claim,

and did set out and describe in said notice the appro-

nation thereof by the said complainant, Herbert Web-

ster, as a placer mining location and claim, in accordance

with the laws of the United States and the rules and

regulations of the Cape Nome Mining; District; that at

the date and time of the discovery of gold upon said

premises and the appropriation thereof, the said com-

plainant, Herbert Webster, duly, peaceably, and law-

fully entered thereon and the said premises were a part

of the pnblic lands, unappropriated and vacant lands of

the United States and of the public domain, and said

tract of land so located, staked, and appropriated is

more particularly described as follows, to wit:

Commencing at the initial stake in the center of Nug-

get Gulch, where this notice is posted, and on the east

side line of Claim No. 2 Above Discovery on Anvil Creek

and running in a southerly direction 330 feet along the

said line of said No. 2 Claim to stake No. 1, thence 1,320

feet in an easterly direction to stake No. 2; thence 330

feet, in a northerly direction to stake No. 3 in center of

creek; thence 330 feet northerly to stake No. 4; thence

1,320 feet in a westerly direction to stake No. 5, thence

330 feet southerly to place of beginning.

That said complainant, Herbert Webster, thereafter

and on June 5th, 1899, filed a true and correct copy of

said notice of location so posted as aforesaid upon the

initial stake of said claim in the office of the recorder of
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claims in and for the Cape Nome Mining District, Dis-

trict of Alaska, which said copy of said notice was duly

recorded on page 15, volume 14, of the records of the Oape

Nome Mining District, in compliance with the rules and

regulations of said district and the laws of the United

States applicable thereto.

That upon the location and appropriation of said lands

as aforesaid, the said complainant, Herbert Webster,

went into the peaceable and lawful possession of said

placer mining claims.

That thereafter the defendants on or about the 1st day

of July, 1899, wrongfully, forcibly, and unlawfully, by

themselves their agents servants and employees took

possession of said placer mining claim, and wrongfully

and unlawfully ejected the complainant, Herbert Web-

ster, therefrom and wrongfully and unlawfully withheld

possession thereof and still do at the date of the filing of

this bill, hold possession wrongfully and unlawfully of

said claim by themselves and by and through their

agents, servants, employees, assignees, and grantees well

knowing the rights of the complainant Herbert Webster,

and with intent then and there to cheat and defraud

complainant herein, wrongfully and unlawfully without

legal authority or right of possession or legal claim there-

to, forcibly and wrongfully trespassed upon said claim

and went into possession thereof and proceeded to work,

mine, and operate the same and extract gold therefrom

and by and through their agents, employees, servants,

grantees, and lessees, engaged in continuous mining,

working, digging, rocking, sluicing and otherwise ex-
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tracting gold from said claim; that the said defendants,

their lessees, agents, and grantees, during the mining

season of the year 1899 worked large numbers of men on

said claims, shoveling, digging, sluicing, and rocking and

extracting gold therefrom, and extracted and took from

the ground of said claim a large quantity of golddust

each day said claim was worked as aforesaid, of the value

of at least five hundred dollars ($500) per day, and did,

during said mining season of 1899 extract from said

claim a total amount of golddust, nuggets and precious

metals of the vale of at least fifty thousand dollars ($50,-

000).

That the said defendants, their grantees, lessees,

agents, and servants, continuing to hold wrongful and

unlawful possession of s:aid claim, commenced working

upon said claim, mining, digging, sluicing, and rocking

at the opening of the mining season of said mining dis-

trict for the year 1900, and at the date of the filing of

this bill have employed and at work upon said claim a

large number of men, to wit, at least, twelve laborers,

mining, digging, sluicing, and rocking thereon and ex-

tracting gold therefrom; that the said defendants and

their servants employees, and lessees, are extracting

large quantities of gold and golddust each day the said

mine is worked as aforesaid, of the value of at least five

hundred dollars ($500); that the Said defendants, their

lessees and grantees, have appropriated and still appro-

priate and retain for their own use and benefit all of said,

golddust so extracted from said claim as aforesaid and

apply and hold the same for their own use; that the said
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defendants are causing the said claim to be worked in a

reckless, unskillful manner and in such manner as to

irreparably injure and destroy the property herein de-

scribed as a placer mining claim, and unless restrained

by an order of this Court will totally destroy the said

property and render the same useless as a placer mining

claim; that the said ground and premises are chiefly and

principally valuable to the complainant herein on ac-

count of the gold deposited in the gravel and dirt upon

said claim along the banks and in the bed of said Nugget

Gulch or Nackkela Gnlck; and the said defendants, their

agents, servants, employees, lessees, and grantees are

taking from said premises the substance and value there-

of and destroying the same by the acts herebefore al-

leged; that said defendants their lessees, agents, and

grantees are insolvent and wholly irresponsible; that the

gold and golddust extracted by the said defendants, their

lessees, agents, and grantees, has been and is secreted

and disposed of in such manner and to such extent as to

conceal the same and to prevent the complainant from

subjecting the same to the payment of a judgment or exe-

cution thereon or subject the same to the order of this

Court; that the said golddust and gold so extracted as

aforesaid has been purposelyand knowingly concealed for

the purpose of cheating and defrauding the complainant

herein and with the end in view of avoiding the process

of this Court or the payment of any judgment or decree

obtained herein or in said action at law; that unless said

defendants, their agents, employees, servants, lessees,

and grantees are restrained from the use and occupancy
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of said claim and the appropriation thereof and the

working, mining, and sluicing thereof the said claim

will be wholly lost to this complainant and com-

pletely destroyed for mining purposes; that the said

defendants are not and were not at any of the times

herein mentioned citizens of the United states, and

had not and have not at any time declared their

intentions of becoming such citizens of the United

States; that they do not intend to pay for or pur-

chase the said placer mining claim from the United

States or take any steps -to that end; that their residence

and citizenship is in Lapland, to which place they expect

to return when they shall have extracted from the above-

described claim and premises the gold therein contained.

That the complainant herein has been unable to pre-

sent this his bill of complaint prior to the time of filing

this bill, by reason of the fact that no court or judicial

officer having authority or exercising authority of the

United States, or jurisdiction over the cause of suit here-

in alleged, or having jurisdiction to grant the relief

herein prayed for, has exercised or been present in that

portion of the District of Alaska in which the property

in controversy is located, save and except the District

Judge, for a space of four days during the year 1800,

which Judge then and there declined to entertain juris-

diction in the subject matter, and this complainant has

therefore been delayed in this application and filing this,

liis bill of complaint, until the present day; that the de-

lay In filing this bill and beginning the action herein, is
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and has been caused solely by the atbsence of the Court

or Judicial Officer having jurisdiction /and exercising

jurisdiction of the subject matter; that the complainant,

Herbert Webster, has begun an action at law against

the defendants herein to recover possession of the prem-

ises herein described, copy of which complaint is at-

tached to this bill and made a part hereof; that in order

to preserve the rights of the complainant in said, action

at law, and in said placer mining claim, pending deter-

mination of said action at law, to prevent the extraction

of gold from said claim and appropriation thereof by de-

fendants, their lessees, agents, servants, employees and

grantees, and preserve the said property and the gold ex-

tracted therefrom, it is necessary, proper and convenient

that a receiver shall be appointed by this Honorable

Court to take possession of, charge of, and care for said

claim, and to hold, operate and mine and control the

same, under the orders of this Honorable Court, until

the determination of this action at law.

Wherefore, your complainant prays that a suitable

person be selected and appointed by this Honorable

Court as a receiver for said placer mining claim, with

power to take charge of, control, manage, mine and work

said placer mining claim, and perform such other acts

and things in and about the premises as shall seem meet

and proper to this Court and authorized by law, and pre-

serve the gold and golddust and proceeds resulting from

snme, working and mining said claim, and dispose of

the same subject to the orders of this Honorable Court,
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and that the said defendants, their servants, employees,

lessees, agents, and grantees, and all persons in privity

with them be restrained and enjoined from operating,

mining, working r holding possession of said placer

mining claim until the determination of said action at

law, and for an accounting between the complainant and

defendants under order of this Court, and for a decree

for such sum as may be found on such accounting to be

due the complainant herein, and for their costs and dis-

bursements herein, and for such other and further relief

as to the Court may seem meet and equitable in the

premises.

Dated this 23d day of July, A. D. 1900.

O. P. HUBBARD, [Seal]

E. R. BEEMAN, and [Seal]

W. T. HUME, [Seal]

Attorneys for Plaintiffs.

United States, /

\ ss
District of Alaska,

)

H. Webster, being duly sworn, deposes and says that

he is one of the complainants in the above-entitled ac-

tion, that he has read the foregoing bill of complaint

and knows the contents therof ; that the same is true of

his own knowledge, except as to the matters which are

therein stated on his information and belief, and as to

those matters that he believes it to be true.

H. WEBSTER.
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Subscribed and sworn to before me this 23d day of

July, A. D. 1900.

[Notarial Seal] E. R. BEEMAN,

Notary Public, District of Alaska.

[Endorsed] : 3 Orig. District Court, District of

Alaska, 2d Division. Herbert H. Webster, Plaintiff, vs.

Michael J. Naekkela, Defendant. Bill. Filed in the

United States District Court, District of Alaska, Second

Division. July 23, 1900. Geo. V. Borchsenius, Clerk.

C. E. Dickey, Deputy. Hubbard, Beeman & Hume, At-

tornevs for Plaintiff.

In the District Court, for the District of Alaska.

HERBERT WEBSTER,

Plaintiff,

vs.

OLE K. HATTA and MICKEL J.

NACKKELA,
Defendants.

Affidavit of George Scarberry..

United States of America,
ss.

District of Alaska.

I, George Scarberry, being first duly sworn, depose and

say that I came to the District of Alaska in the year
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1898, and prior thereto had resided in the city of Des

Moines, in the State of Iowa, for about twelve years, a

portion of which time I was assistant chief of the fire

department of said city, and at the time of removal from

said city I was connected with the police force of said

city; that I am a citizen of the United States, and am at

present a resident of Nome City, District of Alaska; that

on the 3d day of June, 1899, I was present with the

plaintiff herein, Herbert Webster, and Charles Cooper

upon the property known as No. 1 Nugget Gulch or

Nackkela Gulch, a tributary of Anvil Creek, entering

said Anvil Creek at claim No. 11 above on said Anvil

Creek; that I observed the said claim located at that

time by the said plaintiff, H. Wester; that I saw the

said plaintiff and the said Cooper step off and stake the

boundaries of said claim and set stakes and monuments

at the corners thereof; that there was no location upon

said claim, as far as I could observe, unless it was an

attempted location by one Mickel Nackkela, who, I am

informed and believe, is a native of Lapland, and is not

and was not at that time a citizen of the United States;

that there was no person in the possession of said

property at the time of the location thereof by said Web-

ster; that the said Webster, at the time of locating,

prospected and discovered gold upon said claim, and coin-

plied with the local rules and regulations of said Cape

Nome Mining District and Hie laws of the Tinted States

applicable to the location of placer mining claims and
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the appropriation of public domains for that purpose by

citizens of the United States.

That I was upon said claim at divers times during the

mining season of 1899 and saw several Laplanders work-

ing upon said claim with rockers and sluices, and ex-

tracting gold from said claim, shoveling into sluice boxes

the dirt and graved upon said claim; that the amount

of gold extracted by said Laplanders is unknown to me;

that the said Laplanders sunk several holes upon said

claim, and appeared to be working at such points and

places as to them seemed to be the richest, without re-

gard to the result upon said claim or the working there-

of properly and in a miner-like fashion as a placer min-

ing claim; that the manner of working said claim is un-

skillful, and reckless, and if continued will injure, ruin

and destroy said claim for the proper working thereof;

that I passed by the said claim on the 20th day of July,

1900, and saw the tents of the defendants, their lessees,

grantees or employees, upon said claim, and several

shafts or holes that had been dug out of said claim and

sunk thereon prior to said 20th day of July, 1900; that

upon said claim, at the time of the location and staking

thereof by the plaintiff, Herbert Webster, I saw but one

stake, which was set in the center-end line of said claim,

at or near the initial stake of the said Webster; that

the boundaries of the said claim were not marked upon
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said claim so as to be readily traced, or so as to disclose

the location of any claim or tract of land attempted to

be located by the said Miokel Nakkela, or others, and the

same was unoccupied, vacant, public lands of the United

States; that about four weeks after the said date of the

location of said claim by said Webster, I was upon the

said claim and at the camp of the said Webster, and wit-

nessed one Dorring setting the corner stakes in claim

known as No. 2 Nugget Creek or Nackkela Gulch, and

at the time that said corner stakes were set upon said

claim No. 2 there had been no corner stakes set, as I

observed and am informed and believe, upon the said

claim No. 1 on Nugget Gulch or Naikkela Gulch, aside

from the stakes and boundaries set and fixed by the said

Herbert Webster on the date hereinbefore stated.

GEORGE SCARBERRY.

Subscribed and sworn to before me this 23d day of

July, 1900.

t Seal l E. R. BEEMAN,

Notary Public, District of Alaska, U. S. A.
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In the District Court, for the District of Alaska.

HERBERT WEBSTER,

Plaintiff,

vs.

OLE K. HATTA and MICKEL J.

NACKKELA,

Defendants.

Affidavit of Herbert Webster.

United States of America, )
\ ss.

District of Alaska. \

I, Herbert Webster, being first duly sworn, depose and

say that I am the plaintiff in the above-entitled suit;

that I have been in the District of Alaska since the 4th

day of March, 1898; that prior to coming to Alaska I

resided at Los Angeles, California, at which place I was

engaged in the nursery business; that since coming to

Alaska I have been engaged in searching for gold and

placer mining claims and working the same; that I am a

practical miner, and that upon the 3d day of June, A. D.

1899, while searching for gold on the unoccupied and

public lands of the United States I discovered gold upon

the tract of laid described in the complaint herein, and,

having discovered said gold, proceeded to make a legal
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and valid locution of said tract of land in accordance with

the rules and regulations of the Cape Nome Mining Dis-

trict and of the laws of the United States; that on said

date and at the time of making said location, discovery,

and appropriation, I set an initial stake in the center of

Nugget Gulch and proceeded thereupon, with the assist-

ance of Charles Cooper, to set and fix the exterior

boundaries of said claim, and marked the same so that

the boundaries could be easily and readily traced upon

the ground, by setting and erecting permanent and

visible stakes at the corners of said claim; that I went

into possession of said claim, and thereafter desiring to

continue possession and enter upon the work of mining,

operating and developing the same, went upon and into

possession of the said claim, whereupon I was prohibited

by the captain in command of the troops of the United

States soldiers at Nome City, then known as Anvil City,

from working, mining or operating said claim, or enter-

ing upon said claim upon penalty of military arrest and

connnement. In obedience to the orders of the military

authority, and not desiring to be arrested and incar-

cerated in the guardhouse and under military control,

and being without a remedy or means of protecting my

rights, on account of the fact that there was no Court

or Judicial Officer of the United States having authority

i«> act in the premises stationed at either Anvil City or

iis vicinity, this affiant therefore quit and vacated Un-

said premises; that the defendants and their friends,

relatives, lessees, asignees and grantees, natives of Lap-
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land, aliens and persons who were not American citizens

and had not declared their intentions of becoming such,

were permitted and ordered by said military authority

to enter upon said claim and work, mine and operate

the same, and continue to work, mine and operate said

claim under the protection of said military authority

during the mining season of 1899; that the said Lapland-

ers, defendants herein, are unskillful and ignorant of

the mode and manner of properly working a placer min-

ing claim, and, being desirous of extracting the most

gold with the least work out of said claim, worked the

same in a reckless, careless, inexperienced and unskillful

manner, and if permitted to continue to so work the

claim they will destroy the said claim and render it

valueless as a placer mining claim ; that during the year

1899 the said defndants and the said Laplanders work-

ing upon the said claim extracted large quantities of

gold and golddust, the exact value of which is unknown

to this affiant, but this affiant is informed and believes

that the value of the same is at least fifty thousand dol-

lars; that said Laplanders, defendants herein, their

lessees, grantees and employees are upon said claim at

the date of filing this bill, and have occupied the same

during the open or mining season of the year 1900; that

they are stripping the ground and preparing the same

for sluicing, working and mining as soon as water can be

procured for such use. That if permitted to continue

stripping and working said mine during the present min-

ing season, the said defendants, their grantees, lessees
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and assignees will extract large quantities of gold and

golddust, as your affiant believes, of the value of not less

than two hundred thousand dollars; that the said de-

fendants, their grantees, lessees and assignees, are insol-

vent and the gold and golddust extracted by them dur-

ing the year 1800 has been exported from the district of

Alaska and out of the jurisdiction of this Court, and if

permitted to work and mine said mining claim during

the present mining season said defendants will purpose-

ly, knowingly, and with intent to cheat and defraud this

plaintiff, conceal the gold and golddust extracted from

said claim, for the purpose of evading the process of

this Court, and will be able to prevent this plaintiff from

recovering the same or any portion thereof by judgment

or decree out of this Court; that it is proper, necessary

and requisite, in order to preserve the rights of the par-

ties hereto and prevent the said defendants and their

grantees from robbing, stealing and converting the gold-

dust taken from said claim and exporting the same out

of thp District of Alaska and the jurisdiction of this

Court that a receiver should be appointed to take charge

of, mine, operate, manage and control the said claim,

subject to the order of this Court, pending the termina-

tion of this action at law heretofore begun by the plain-

tiff heroin against the said defendants to recover the

possession of the said placer mining claim, which said

action at law is now pending and undetermined; that

the plaintiff herein has begun an action at law against

the defendants to recover possession of the said prop-
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erty, the original papers and files of which cause are in

the custody of the clerk of the District Court of Alaska,

resident and located at Sitka, Alaska, and this plaintiff

has no copies of the same to reproduce at this time; that

the same were filed in said office of said clerk in the

month of September, 1899.

H. WEBSTER.

Subscribed and sworn to before me this 23*d day of

July, A. D. 1900.

[Seal] E. R. BEEMAN,

Notary Public, District of Alaska, U. S. A.

In the District Court for the District of Alaska.

HERBERT WEBSTER,

Plaintiff,

vs.

OLE K. HATTA and MIOKEL NACtK-

KELA,

Defendants.

Affidavit of Charles Cooper.

United States of America, )

r SS
District of Alaska.

)

I, Charles Cooper, being first duly sworn, depose and

say that I came to Alaska in the year 1898, and prior

thereto had resided at Seattle in the State of Washing-
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ton, and at said place was engaged in the business of log-

ging; that I am a citizen of the United Staites and at

present reside at Nome City, Alaska; that I am familiar

with the premises described in the complaint herein as

Placer Claim No. 1 on Nugget Gulch, a tributary of An-

vil Creek, and was present on said claim with the plain-

tiff herein on the day the said claim was located by the

said plaintiff; that at the time of the location of said

claim there was a notice thereon of the location thereof

by one Mickel Nackkela, defendant herein; that there

were no stakes marking the said claim, excepting such

stakes as purported to be set thereon by the said Mickel

Nackkeln; thnt the said plaintiff, assisted >*y this affiant,

having discovered <rold noon said claim, set the initial

stake and thereafter proceeded to ma^k the boundaries

of placer mining claim described in said complaint by

placing at the corner thereof well-defined and readily

seen stakes, posts and monuments, so that the boundaries

of said placer claim could be readily traced upon said

premises; prepared a notice of location describing the

boundaries of said claim particularly giving the name

of the locator and the name and number of the claim, and

posted the said notice upon the initial stake of said

claim; that at. the time of the said location by the said

plaintiff the ground was unoccupied, vacant public lands

of the United States and open to location as a placer

mining claim. That the said Mickel Xackkela is not and

was not at the date of said location a citizen of the

United States, and had not and has not declared liis in-

tention of becoming such; that he is an alien and a resi-
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dent of Lapland; that I was familiar with the said prem-

ises during the mining- season of the year 1899 and ob-

served the said Mickel Nackkela, his lessees, assignees

and employees working upon said claim, and observed the

manner in which the work was being done; that the

said Laplanders extracted from the said claim large

quantities of gold and golddust, the exact value of which

is to this affiant unknown; that this affiant is informed

and believes that the total value of golddust extracted

by said Laplanders working by authority of said defend-

ants was of the value of not less than fifty thousand dol-

lars: that the said defendants have no property, inter-

ests or rights in the District of Alaska, are insolvent and

wholly irresponsible; that the affiant is informpd and be-

lieves that the gold and golddust extracted by said Lap-

landers, defendants herein, from said claim dnrin^ the

year 1899 has been exported from the District of Alaska

and out of the jurisdiction of this Oourt; that thp sqirl

plaintiff undertook to hold and maintain possession ^f

said claim during the mining seoson of 1899. but was

prevented from so doing by the military authorities in

control of the C^ane Norn*1 Mining District dn^in? said sea-

son; that said "round »s valuable to plaintiff herein onlv

as a, placer mining claim, and the said defendants, their

agents, grantees and employees are so working, operat-

ing and mining the same unskillfully. carelessly, and for

the sole purpose of extracting the most sold without re-

gard to the eondition of said claim, as to render the same

useless as a placer mining claim, and if permitted to

continue to work the same in the manner in which they
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are now working it, said placer mining claim will be

(lrsi roved for practical and proper working thereof ; that

the said plaintiff is the first legal locator of said ground,

and has at all the dates and times mentioned in said com-

plaint been entitled to the possession thereof.

CTTARLES COOPER.

Subscribed and sworn to before me this 23d day of July,

A. D. 1000.

[Seal] E. P. BEEMAN,
Notary Public, District of Alaska.

[Endorsed]: District Court, District of Alaska. Her-

bert H. Webster, Plaintiff, vs. Mickel Nackkela et al.,

Defendants. Affidavit of Geo. Scarberry et al. FileJ in

the United States District Court, District of Alaska, Sec-

ond Division. July 23, 1900. Geo. V. Rorchsenius, Clerk.

C. E. Dickey, Deputy. U. B. & II., Aft vs. for Plaintiff.

fit the District Court for the District of Alaska.

HERBERT WEBSTER,
Plaintiff.

vs.

OLE K. IIATTA and MICKEL J. NAK-

KELA et al.,

Defendants.

Oath of Receiver.

Alexander McKenzie, bein£ first duly sworn, deposes

and says that he is the same person appointed by the
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Hon. Arthur H. Noyes, Judge of the District Court for

the Second Division of Alaska, as receiver in the above-

entitled, action to care for and manage the working and

operating of Placer Mining Claim No. 1, Nugget Gulch,

a tributary of Anvil Creek; that he will faithfully per-

form his trusts as such receiver to the best of his ability

and will faithfully discharge the duties of such receiver

and obey the orders of the Court or Judge thereof in re-

spect thereto.

ALEXANDER McKENZIE.

Subscribed and sworn to before me this 23d day of

July, A. D. 1900.

[Notarial Seal] E. R. BEEMAN,
Notary Public, District of Alaska, U. S. A.

[Endorsed] : 3. In the District Court, District of

Alaska. Herbert H. Webster, Plaintiff, vs. Ole K. Hatta,

Defendant. Oath of Receiver. Filed in the U. S. Dis-

trict Court, District of Alaska, Second Division. July

23, 1900. Geo. V. Borchsenius, Clerk. C. E. Dickey, Dep-

uty.
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hi the District Court for the District of Alaska.

HERBERT WEBSTER,
Plain tiff,

vs. ^

MICKEL J. NAOKKELA et al..

Defendant

Bond of Receiver.

Whereas, the Hon. Arthur H. Noyes, Judge of the

above-entitled Court, has this day appointed Alexander

McKenzie receiver of that certain placer mining claim

and location known and described as Claim No. 1

Nackela, or Nugget Gulch, a tributary of Anvil Creek, in

Cape Nome Mining' District, District of Alaska;

And whereas, said Court has provided in said order

making said appointment that the said Alexander Mc-

Kenzie be required to furnish a bond as such receiver in

the full penal sum of five thousand dollars:

Now, therefore, we, Alexander McKenzie, as principal

and the Fidelity Deposit Company of Maryland, a corpo-

ration, as surety, for ourselves, our, and each of our,

heirs, administrators, successors and assign, do hereby

undertake in the full penal sum of five thousand dollars

that the said Alexander McKenzie shall well and truly

perform each and all of the acts and things necessary

to be done and performed by him as such receiver, and
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shall well and truly and faithfully and honestly work,

mine and operate said claim and account for and turn

over, subject to the order of said Court, all and singular

the gold and golddust extracted from said claim and

coming into his hands by reason of said appointment as

receiver of said claim, and shall at all times render him-

self amenable to the order of this Court made in the

above-entitled suit.

ALEXANDER McKENZIE. [Seal]

THE FIDELITY AND DEPOSIT COMPANY
OF MARYLAND.

By ARTHUR B. WRIGHT,
Arty, in Fact Thereunto Duly Authorized.

Attest:

[Seal] WM. L. DISTIN, Jr.

[Endorsed] : 3. District Court, District of Alaska.

Herbert Webster, Plaintiff, vs. Mickel J. Nakkela, De-

fendant. Receivers Bond. The within bond is approved

this 23d day of July, A. D. 1900. Arthur H. Noyes, Judge.

Filed in the IT. S. District Court, District of Alaska, Sec-

ond Division. July 23, 1900. Geo. V. Borchsenius, Clerk,

C. E. Dickey, Deputy.
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lit the District Court of the District of Alaska, I . ui

sioii

.

HERBERT II. WEBSTER,
Plaintiff,

vs.

MIKKEL J. NAOKKELA et al,

Defendants.

Notice of Motion to Set Aside Order Appointing Receiver.

To the Plaintiff Above Named and Messrs. Hubbard, Bee-

man and Hume, Their Attorneys:

You will please take notice that the defendants above
named, appearing herein solely for the purpose of this

motion and none other will move this Honorable Court

at its chambers in Nome, Alaska, forthwith, thai is at 10

o'clock A. M. on the 30th July, 1900, or as soon there-

after as counsel can be heard, to set aside and vacate the

order heretofore and on the 23d day of July, 1U00, made
and entered herein appointing one Alexander McKenzie
receiver herein of that certain placer mining claim known
as "Kakkela" on right-hand branch of Anvil ('reek.

Tins motion will be made upon the motion hereto an-

nexed, and records hereof, and such oral evidence as may
be introduced herein, and will be based upon the mat-

ters and things therein set forth and upon the ground

that the right of plaintiff herein t«. said mining property
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is not probable, and said property or its rents and profits

are not in danger of being lost or materially injured or

impaired.

Nome, Alaska, July 30, 1900.

PAGE, McCUTCHEN, HARDING & KNIGHT,

Attorneys for Defendants.

In the District Court of the District of Alaska, Second Divi-

sion.

Herbert h. webster,

Plaintiff,

vs.

MIKKEL J. NAKKELA et al.,

Defendants.

Motion to Set Aside Order Appointing Receiver.

Come now the defendants above named, and appear-

ing herein solely for the purpose of this motion, and none

other, move this Honorable Court to set aside and vacate

the order heretofore and on the 2.'>d day of July, 1900,

made and entered herein appointing one Alexander Mc-

Kenzie receiver herein of that certain placer mining claim

known as "N&kkela," on right-hand branch of Anvil

Creek.

This motion is made upon the affidavits and notice

hereto annexed, and such oral evidence as may be intro-



vs. Herbert II. Webster. 31

duced herein and is based upon the grounds set furth

iu the notice of motion hereof.

Dated Nome, Alaska, July 30, 1900.

PAGE, McCUTCHEN, HARDING & KNIGHT,

Attorneys for Defendants.

In the District Court of the District of Alaska, Second Divi-

sion.

HERBERT H. WEBSTER,
Plaintiffs,

vs.

MICKEL J. NAKKELA et al.,

Defendants.

Affidavit of G. W. Price.

United States of America,

District of Alaska, Vss.

Division of Nome.

G. \V. Price, being first duly sworn deposes and sajs:

Thai he is now and has been sine- June L5, 1900, in charge

of that certain mining claim commonly designated and

known as "Nakkela" on right-hand branch of Anvil

Greek, and is now and has been since the first day of

Octol personally and thoroughly acquainted

with said property and with the various stakes and ex-

terior boundaries thereof and in the neighborhod thereof.
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That on or about the 19th day of October, 1898, J. S.

Tornensis, acting under power of attorney and as agent

of Isak S. Nakkela, having made a discovery of gold in

paying quantities upon said claim, and said persons be-

ing, as far as affiant knows, then and there entitled to

locate the same under the mineral laws of the United

States, duly thereunder entered upon and staked and ap-

propriated said claim, the same being then unoccupied

public lands of the United States; affiant having person-

ally assisted said J. S. Tornensis then and there to stake

and locate the same in the name of said Isak S. Nakkela,

That said claim was so staked and delimited by per-

manent monuments by six stakes placed at the corners

and end centers thereof that it could be readily and eas-

ily traced upon the ground, and notice of location was

then and there posted upon the ground; and thereafter,

and on or about the 6th day of November, 1898, notice

of location of said claim was duly recorded in the office

of the mining recorder of Cape Nome Mining District,

wherein said claim was and is situated, affiant being per-

sonally present at the time said notice of location was

filed for record.

Affiant further states that said claim is now owned by

and in possession of the Wild Goose Mining and Trading

Company, a corporation organized and existing under

the laws of the State of California, which purchased the

same through Mr. Charles D. Lane, its president, on or

about the 18th day of September, 1899, and affiant is an

officer and employee of said corporation.
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Upon information and belief, affiant alleges that said

Isak S. Nakkela, who located said claim as aforesaid,

was until the time of its sale by him as aforesaid, and
while the seasons and weather permitted, and thereafter

the said Wild Goose Mining and Trading Company was
and is, in the full, continuous, peaceable and undisputed

possession of said claim and of each and every part there-

of.
,

| ,

iAnd denies that Mickel J. Nakkela on or about July
1st, 1899, or at any other time whatsoever, forcibly or

unlawfully, by himself or his agents or servants or em-
ployees, took possession of said mining claim, or wrong-
fully, or unlawfully, or at all, ejected therefrom com-
plainant or his employees, agents or servants, or unlaw-
fully or wrongfully withheld at any time possession

thereof, as none of complainants was then, theretofore or

thereafter in possession thereof.

Denies that said Mickel J. Nakkela has at any time
since September 18th, 1899, held possession of said claim,

or that he now holds or claims possession thereof, either

by himself or his agents or employees; and denies that

said Mickel J. Nakkela, or anyone on his behalf, or any
grantee of said locator or assignee thereof, unlawfully
or wrongfully holds possession of said claim, or has forci-

bly or unlawfully or at all trepassed upon the same.

And affiant further states upon information and belief

that the amount of gold taken from said claim durine
the season of 1899 does not exceed the sum of $5,000.00
and avers that at the date of the filing of the bill herein

not more than four men are employed and are at work
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upon said claim; and denies that any golddust exceed-

ing in value the sum of $80.00 is being extracted there-

from daily.

Affiant denies that said claim is being worked in a

reckless or unskillful manner, or in such a manner as

to irreparably injure or destroy the said property as a

placer claim; and denies that the owner of said claim will

destroy said property or render the same useless as a

mining property.

On the other hand, affiant avers that the claim is be-

ing worked from rim to rim by means of siuice-boxes in

an orderly, minerlike and systematic manner.

Affiant further denies that the gold and golddust that

has been or now is extracted by the owner of said claim

therefrom has been or is being secreted or disposed of

in order to conceal the same, or to prevent the complain-

ants from subjecting said gold or golddust to the pay-

ment of any judgment or execution thereon which might

be obtained, or that said golddust or gold is being ex-

tracted or used to cheat or defraud the processes of this

Court or otherwise; and denies that unless the owner or

his employees or lessees or grantees are restrained from

the use or occupancy of said claim and the working, min-

ing and sluicing thereof, said claim will be wholly or at

all lost to the complainants, or completely or at all de-

stroyed for mining purposes.

Affiant further avers that the Wild Goose Mining and

Trading Company, the owner of said property, and Mr.

Charles D. Lane, in whose name the property stands of

record, are and each of them is solvent parties, and each

worth upwards of the sum of one million dollars.
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That affiant is informed and believes, and therefore

states the fact to be, that the complainants herein are and

each of them is irresponsible financially, and insolvent,

and without any means to satisfy a judgment or execu-

tion thereon recovered against them or either of them.

G. W. PRICE.

Subscribed and sworn to before me, this 24th day of

July, 1900.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska.

/// the District Court for the District of Alaska, Second Divi-

sion.

HERBERT H. WEBSTER,

Plaintiff,

vs.

MIKKEL J. XAKKELA et al.,

Defendants.

Affidavit of A. N. Kittlesen.

United States of America,

District of Alaska,

Division of Nome.

A. N. Kittlesen, bein<j; duly sworn, deposes and Bays

that he is now and has boon for nearly two years last
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past the recorder of the Cape Nome Mining District,

Alaska, That the notice of location, copy of which is at-

tached hereto, marked Exhibit "A," and made a part

hereof, was duly filed for record in said office at 3 o'clock

P. M. on November 6, 1898, and thereupon duly recorded

as such notice of location, which location notice was the

first notice of location filed in said district covering the

ground therein described.

That theretofore at 11:20 o'clock A. M., October 21,

1898, a power of attorney, a copy whereof is hereto an-

nexed, marked Exhibit "B," and made a part hereof, was

filed for record in said office and thereupon duly recorded

in vol 1, page 153, records of Cape Nome Mining District,

District of Alaska.

That thereafter, at 11:30 A. M., September 21, 1899, a

deed, a copy whereof—so far as the same is material

herein—is annexed hereto, marked Exhibit "C," and made

a part hereof wais filed for record in said office, and there-

upon duly recorded in volume XX, page 174, records of

Cape Nome Mining District, District of Alaska.

A. N. KITTLESEN.
Subscribed and sworn to before me this 24th day of

July, 1900.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Residing

at Nome.
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Exhibit "A."

NOTICE OF LOCATION—PLACER CLAIM.

Notice is hereby given of the location of the within

described claim as follows:

Name of claim: Nakkela.

Name of locator: I. S. Nakkela by J. S. Tornensis, At-

torney.

Name of District: Cape Nome.

Name of Stream: Right-hand branch of Anvil Creek.

The said claim was discovered on the 19th day of Octo-

ber, 1898, and located on the same date.

The following is a description of said claim: Commenc-
ing at this notice on the east side line of Claim No. ll

Above on Anvil Creek, and running 330 feet in a south-

erly direction to stake No. 1; thence 1320 feet in an east-

erly direction to stake No. 2; thence 330 feet in a north-

erly direction to stake No. 3; or the east center end line;

thence 330 feet in a northerly direction to stake No. 4;

thence 1320 feet in a westerly direction to stake No. 5;

thence 330 feet in a southerly direction to place of begin-

ning or location notice.

And I intend to hold and work said claim as provided

by the U. S. Mg. Statutes, chapter VI, title 32, and the

local Mg. laws of Cape Nome District.

Locator: TSAC S. NAKKELA,
By J. S. TORNENSIS,

Witness: Attorney.
Cx. W. PRICE.

A. N. KITTILSEN.
Filed for record at 3 P. M., \<> v 6, 1888. A. X. Kittil-

sen, M. D. Recorder.
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Exhibit "B."

I, undersigned, citizen of United States, hereby author-

ize Mr Johan Speinson Tornensis of Unalaklik, Alaska,

to stake and record a placer mining claim at District

Alaska for me.

Unalaklik, Alaska, Sept. 13, 1898.

ISAK S. NAKKELA.

Witness:

REQUOR DAHL.

WILHELM BASI.

Filed for record in Cape Nome Mining District at 11 :20

o'clock A. M., Oct. 21, 1898. A. N. Kittilsen, M. D., Re-

corder.

Vol. I, page 153.

Exhibit "C."

This indenture, made the 18th day of September, in

the year of our Lord one thousand eight hundred and

ninety-nine, between John S. Torensis, Mikkel J. Nak-

kela, Isak S. Nakkela and Ole K. Hatta of Nome, Alaska,

the parties of the first part, and Charles D. Lane of San

Francisco, California, the party of the second part wit-

nesseth

:

That the said parties of the first part for and in con-

sideration of the sum of seventy thousand (170,000) dol-

lars, lawful money of the United States of America, to

them in hand paid by the said party of the second part,

the receipt whereof is hereby acknowledged, have

granted, bargained, sold, remised, released and forever
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quitclaimed and by these presents do grant, bargain, sell,

remise, release and forever quitclaim unto the siaid

party of the second part, and to his heirs and assigns,

all those certain mining claims consisting of twenty (20)

acres each and situate in Cane Nome Mining District,

District of Alaska, described as follows:

* #*** * »
Claim known as "Nakkela" on right-hand branch of

Anvil Creek, located Oct. 19, 1898, and "Commencing on

east side line of Claim No. 11 Above, on Anvil Creek, and

running 330 ft. in southerly direction to stake No. 1

;

thence 1320 ft. in easterly direction to stake No. 2; thence

330 ft. in northerly direction to stake No. 3 to the east

center end line; thence 330 feet in northerly direction to

stake No. 4; thence 1320 feet in westerly direction to

stake No. 5; thence 330 ft. in southerly direction to place

of beginning." *

* **#* * *#
Together with all and singular the dips, spurs, and an-

gles, etc.

Together with all and every water right, etc.

(Signed) JOHN S. TORNENSIS. [Seal]

MIKKEL J. NAKKELA. [Seal]

ISAK S. NAKKELA. [Seal]

OLE K. HATTA. [Seal]

Witnesses:

N. P. R. HATCH.

WM. H. WHITTLESEY.
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Acknowledged Sept. 19, 1899, by all above parties be-

fore

[Seal] WM. H. WHITTLESEY,

Notary Public.

[Internal Revenue Stamp, $70. Canceled.]

[Endorsed]: 3. United States District Court, for Dis-

trict of Alaska. Herbert H. Webster, vs. Mikkel J.

Nakkela et al. Moving papers. Service of a copy hereof

admitted this 30th day of July, 1900. Hubbard, Bee-

man & Hume, Attorneys for Plaintiff. Filed in the

United States District Court, District of Alaska, Second

Division, July 30, 1900. Geo. V. Borchsenius, Clerk. ,F.

T. Merritt, Deputy. Page, McCutchen, Harding &
Knight, Attorneys for Defendants.
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In the District Court of the District of Alaska, Second Divi-

sion.

HERBERT H. WEBSTER,

Plaintiff,

vs.

MIKKEL J. NAKKELA et al,, \

Defendants. /

Affidavit of Kenneth M. Jackson.

United States of America,

District of Alaska, )> ss.

Division of Nome. ]
Kenneth M. Jackson, being duly sworn, deposes and

says

:

That during the times hereinafter mentioned he was

one of the attorneys of record in an action between the

above-named Herbert H. Webster, as plaintiff therein,

and Ole K. Hatte, defendant therein and one of the de-

fendants herein, which said action was brought in the

District Court for the District of Alaska on or about the

24th day of August' 1899; and said action has never been

dismissed, but the same is now pending and undeter-

mined, as far as affiant knows. That as one of said at-
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torneys affiant had charge of such case on behalf of said

defendant Hatta.

A true copy of the complaint in said action is hereto

attached, marked Exhibit "A," and made a part hereof.

Shortly after the institution of said case as aforesaid

and upon application of the attorney for the plaintiff

therein, W. F. Hume, Esq., one of the attorneys of record

for plaintiff in the above-entitled action, the Judge at

such time of said District Court for the District of

Alaska, then sitting at Nome in said district, made an

order to show cause upon defendant therein, a true copy

wlipreof is hereto attached, marked Exhibit "B," and

made a part hereof, and the affidavit whereon said order

was made is hereto attached, marked Exhibit "C," and

made a part hereof.

That shortly thereafter, said order to show cause came

on to be duly and regularly heard before said Judge, and,

after said hearing, the same was dissolved and the appli-

cation of plaintiff therein for a restraining order and a

receiver for the property involved therein and herein, to

wit, the claim known as No. 1 on Nakkela or Nugget

Gulch, was denied.

No further or other order was thereafter made in said

case.

KENNETH M. JACKSON.

Subscribed and sworn to before me this first day of

August, 1900.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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Exhibit "A."

/// the District Court Of the District of Alaska.

HERBERT WEBSTER,

vs.

OLE K. HATTA,

Plaintiff,

Defendant.

The plaintiff above-named, for cause of action against

the above-named defendant, complains and alleges:

That plaintiff is the owner of and entitled to the pos-

session of the following described real property situated

lying, and being in Cape Nome Mining District, District

of Alaska, described as follows: Commencing at initial

stake in the center of Nugget Gulch and on the east side

line of (Maim No. 11 Above Discovery on Anvil Creek,

and running in a southerly direction 330 feet along the

side line of said (Maim No. 11 to stake No. 1, thence 1320

feet in an easterly direction to stake No. 2; thence 330

feet in a northerly direction to stake No. 3 in center of

Nugget Gulch; thence 330 feet northerly to stake No. 4;

thence 1320 feet in a westerly direction to stake No. 5;

thence 330 feet southerly to place of beginning, contain-

ing twenty acres, more or l"ss, and being described and

known as the Nackela Claim, excepting therefrom that

portion claimed as Nugget Fraction by one Cooper.
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That the estate of the plain-tiff is in fee and is the es-

tate of the original discoverer and locator under and in

pursuance of the laws of the United States, and having

marked the boundaries thereof upon the ground so that

the same can be readily traced, and the said land being

at the time said location vacant and unoccupied public

lands of the United States, the notice of such location

being then and there duly posted upon the ground and

thereafter duly recorded in the office of the recorder of

said Gape Nome Mining District in compliance with the

local rules and regulations of said district.

That prior to the commencement of this action said

defendants without right of possession or color of right

of possession unlawfully, wrongfully and forcibly en-

tered and took possession of said placer mining claim,

and forcibly, wrongfully and unlawfully ejected the

plaintiffs therefrom, and forcibly and unlawfully with-

holds possession thereof from the plaintiff.

That by reason of the premises the plaintiff has been

damaged in the sum of five hundred dollars.

Wherefore, plaintiff prays judgment against the de-

fendant for possession of and restitution of said prem-

ises and that he is entitled to the possession of the same,

and for five hundred dollars damages for the wrongful

entry and withholding thereof, and for his costs and dis-

bursements herein.

W. T. HUME,
Attorney for Plaintiff.
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United States of America,
)

District of Alaska, (
SS

I, Herbert Webster, being first duly sworn, depose and
saj that I am the plaintiff in the above-entitled action;

that I have read the foregoing complaint and the same
is true as I verily believe.

H. WEBSTER.

Subscribed and sworn to before me this 24 day of

August, A. D. 1899.

[geal] ALBERT D. ELLIOT,

Clerk.

[Endorsed]
: H. Webster, Plaintiff, vs. Ole K. Hatta,

Defendant. Complaint. Filed August 24, 1899. Albert
1). Elliott, Clerk. Copy. W. T. Plume, Attorney for

Plaintiff.

I hereby certify that the within is a true, full, and cor-

rect copy of the original complaint on file in the within
court and cause.

W. T. HUME,
Attorney for Plaintiff.
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Exhibit "B."

In the District Court for the District of Alaska.

HERBERT WEBSTER,

vs.

OLE K. HATTA,

Plaintiff,

Defendant.

Now at this time comes the plaintiff above-named, by

W. T. Hume, and moves the Court for an order restrain-

ing and enjoining the defendant, his agents, lessees, em-

ployees and assigns from working mining Placer Mining

Claim No. 1 Nugget Gulch, a tributary to Anvil Creek,

and for the appointment of a receiver for said property.

And the Court having considered the affidavits and

complaint on file herein,

It is ordered that said defendant be and appear in this

Court within twenty-four hours from the time of the

service of this order, and then and there show cause,

if any he has, why the said motion should not be granted

and an order made restraining and enjoining said de-

fendant his agents, lessees, employees, and assigns from

working and mining said Placer Mining Claim No. 1

Nugget Gulch, and a receiver appointed to take charge

of said mining claim under the orders of the Court pend-

ing the said action at law.
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And it is further ordered that a copy of this order and

the affidavit filed herein be served on said defendant.

CHARLES S. JOHNSON,

Judge.

[Endorsed]
: I hereby certify that the within is a true,

full, and correct copy of order made in the within entitled

court and cause. \Y. T. Hume, Attorney for Plaintiff.

H. Webster vs. Ole K. Hatta. Order. Copy.

[Endorsed]
:

In the District Court, District of Alaska,

Second Divison. Herbert H. Webster, Plaintiff, vs.

Mikkel J. Nakkela et al., Defendants. Affidavit of K. M.

Jackson, p. . Service hereof is admitted this 2d day

of August, 1900. W. T. Hume, Attorneys for Plaintiff.

Filed in the U. S. District Court, District of Alaska, Sec-

ond Division. Aug. 2, 1900. Geo. V. Borchsenius, Clerk.

C. E. Dickey, Deputy.
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In the District Court of the District of Alaska.

HERBERT WEBSTER,

vs.

OLE K. HATTA.

Plaintiff,

Defendant.

Affidavit of Herbert Webster.

United States of America

District of Alaska.
ss.

I, Herbert Webster, being first duly sworn, on oath de-

pose and say: That I am the plaintiff in the above-en-

titled ; that I have read the complaint herein and

the same is true, as I verily believe; that said defendant

Hatta never at any time discovered or located the placer

claim known as Nakkela or Nugget Gulch No. 1 Claim,

and did not at any time set any stakes on the ground, or

in any way mark the boundaries thereof, or in any man-

ner comply with the laws of the United States; that this

affiant discovered on said property described in the com-

plaint gold in paying quantities, and thereupon located

said claim as a placer mining claim, and entered upon

and marked the boundaries of said claim by monuments
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and stakes, so that the same can be readily traced on

the ground; that thereafter affiant posted on said claim

a notice of said location and his claim thereto, which

said notice was thereafter duly recorded with the re-

corder of Cape Nome Mining District; that thereafter said

defendant forcibly, wrongfully and unlawfully entered

upon said premises and unlawfully and wrongfully ousted

and ejected the plaintiff therefrom and withholds the pos-

session of said placer mining claim from plaintiff, and

continually since then have worked and mined said claim

and extracted and taken from said claim large amounts

of gold, of the value of thousands of dollars, the exact

amount is unknown to affiant; that defendant will, if not

restrained by the Court, destroy said placer claim, and

render the same useless and valueless tor the uses and

purposes for which the said claim was located by affiant;

that said defendant is insolvent, and the damage to affi-

ant is irreparable; that in order to preserve said prop-

erty from waste and destruction, it is necessary and

proper that this Court should appoint a receiver of said

property; that said defendant is without means, aside

from the gold extracted from said claim, and that he

will be able to secrete said gold and plaintiff will be un-

able to recover damages from defendant, and that, un-

less restrained by this Court, he will continue to work

upon and extract gold, and otherwise damage and de-

stroy said mining claim, to the irreparable damage of

plaintiff, and it is proper that a receiver be appointed to

take charge of said property pending said action at law.

H. WEBSTER.
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Subscribed and sworn to before me this 24th day of

August, A. D. 1899.

[Seal] ALBERT D. ELLIOTT,

Clerk.

I hereby certify that the foregoing is a true, full and

correct copy of the original affidavit filed in the above-

entitled matter.

W. T. HUME,

Attorney for Plaintiff.

[Endorsed] : H. Webtser, Plff. vs. Ole K. Hatta, Deft.

Affidavit on motion for receiver. I hereby appoint D.

W. Sullivan Special U. S. D. Marshal to serve the within

instrument. Aug. 24, '99. James H. Lee, U. S. D. Mar-

shal. W. T. Hume, Atty. for Plff:

In the District Court, for the District of Alaska.

HERBERT WEBSTER,

Plaintiff,

vs.

MIKKEL NAKKELA et al.,

Defendant.

Affidavit of Herbert Webster.

United States of America, 1

>ss.
District of Alaska.

I, Herbert Webster, being first duly sworn, depose and

say that it is not true that on or about the 19th day of
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October, 1S9S, or at any other time, or ever, J. S. Tor-

raiises, acting under power of attorney, or as agent of

Lsak 8. Nakkela, discovered gold upon or located the

placer mining claim described in the complaint, and

known as No. 1 on Nugget Gulch; affiant further states

that the statements in the affidavit of G. W. Price filed

herein concerning the staking of said Nugget Gulch by

lsak S. Nakkela are untrue, and the said lsak S. Nakkela

never staked or located said claim; that as this affiant

is informed and believes, the said lsak S. Nakkela posted

a notice upon a stake in the east line of Claim No 11

Above Discovery on Anvil Creek, a copy of which,

marked Exhibit "A," is hereto attached; that he never

at any time set any stakes or made any discovery upon

said claim, and that all that said Nakkela did at that

time was to post said notice; that he thereafter aban-

doned said pretended location and the same was at-

tempted to be located by one Ole Klemetson, and that a

notice of location was posted by said Klemetson upon

said claim, a copy of which is hereto attached, marked

Exhibit "B"; that the said Ole Klemetson never at any

time staked or located said claim, and the said lsak

Nakkela and the said Ole Klemetson were botli aliens

and were not citizens of the United States; and that

thereafter one Ole K. liatta, defendant herein, coni-

nieiiced'an action at law before the Hon. L. B. Shepard

to recover possession of said property from plaintiff here-

in, and that in said action a complaint was filed and

served upon the plaintiff herein, a copy of which is
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hereto attached and marked Exhibit "G"; that at the

time of the location of said claim by the plaintiff herein

there were no stakes upon said claim set by the said Ole

K. Hatta, and that it was impossible for the said plain-

tiff to trace upon the ground any placer location made by

any citizen of the United States, or any appropriation of

ground by any particular person; that this affiant is in-

formed and believes that Ole K. Hatta and Mikkel J.

Nakkela and Ole Klemetson are now in Lapland, and

are not in the District of Alaska; that the said Isak S.

Nakkela is in the District of Alaska, and that for that

reason the said Isak S. Nakkela is being used by the

defendants as the pretended locator of said claim, for

the purpose of attempting to maintain a defense in this

action; that the said Isak S. Nakkela never at any time

had any interest, direct or indirect, in the said claim or

the location thereof; that the said Wild Goose Mining

Company and said Charles D. Lane well knew that the

said Isak S. Nakkela, said Mikkel J. Nakkela never at

any time had any interest in said claim, and well knew

that the said Ole K. Hatta was claiming to have an in-

terest herein and was defendant in this action long prior

to the pretended deed atached to the affidavits herein,

and well knew that the said Ole K. Hatta, upon the

complaint hereinbefore referred to, obtained a judgment

of ejection against the plaintiff herein before L. B. Shep-

ard, and the said judgment of ejection was enforced by

the military authorities of the Cape Nome Mining Dis-

trict in the year of 1899; that A. N. Kittleson, who make®

an affidavit herein, as recorder of said mining district,
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was during the year 1898 superintendent of the reindeer

station at Chenik and in charge of the Laplanders em-

ployed there by the United States Government to herd

reindeer; that among said Laplanders were the said Isak

S. Nakkela, Mikkel J. Nakkela, Ole K. Hatta, Ole

Klemetson and J. S. Tornanses; that the said G. W.
Price, who makes said affidavit, was at said town of

Chenik, and pursuant to an arrangement made between

the said Kittleson and the said Price, the said Lapland-

ers were sent or brought into the Cape Nome Mining

District; said Price and said Kittleson then and there

well knowing that the said Laplanders had no rights

under the laws of the United States to locate or appro-

priate Government land, and, attempting thereby to

make a profit for themselves, used the said Laplanders

to attempt to appropriate a piece of the public domain;

that the said Laplanders were ignorant of American

laws, American customs and the English language; and

that all and singular the acts of the said Laplanders

were directed by the said A. N. Kittleson and G. W.
Price; and the revenue obtained by the said Laplanders

by their acts and deeds and the golddust extracted by

them was accounted for and turned over to the said A.

X. Kittleson and G. W. Price and under their directions;

that the said Laplanders never did stake any claims,

make any locations or appropriate any lands of the Uni-

ted States in conformity with the laws of the United

States; that the said Laplanders, the said G. W. Price,

A. X. Kittleson, Chas. D. Lane, the Wild Goose Mining
and Trading Company well knew that the said Lapland-
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ers had no legal right to appropriate^said gold or gold-

dust, or to hold said land, and that the said Laplanders

were able to hold said land only by virtue of the arbi-

trary and unlawful acts of the military during the year

1899; that the said G. W. Price is the agent and man-

ager of Charles D. Lane and the Wild Goose Mining and

Trading Company, and came to the Cape Nome Mining

District as the employee of and under a grub-stake from

the said Charles D. Lane and is personally interested in

the result of the litigation herein; that this plaintiff is

uncertain as to who claims to have a location upon said

ground as against him, and verily believes that the same

was never located by anyone save himself; but that the

said Charles D. Lane and said Wild Goose Mining and

Trading Company are speculating upon the attempted

location set out in the affidavits of the said G. W. Price

and A. N. Kittleson.

HERBERT WEBSTER.

Subscribed and sworn to before me this 31st day of

July, A. D. 1900.

[Notarial Seal] E. R. BEEMAN,

Notary Public, District of Alaska.

NOTICE OF LOCATION—PLACER CLAIM.

Notice is hereby given of the location of the within de-

scribed clalim as follows:

Name of claim:

Name of locator: E. S. Nakkela, by J. S. Tornanses,

Atty. '
I
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Name of district: Cape Nome.

Name of stream: Nugget Gulch.

The above claim was discovered on the 18th day of

October, 1898, and located on the 19th of the same month.

The said claim is described as follows: Commencing at

this notice in center of Nugget Gulch and on the east

side line of claim No. 11 above discovery on Anvil Creek

and running in a southerly direction 330 feet along the

side line of said No. 11 claim to stake No. 1, thence 1320

feet in an easterly direction to stake No. 2, thence 330

feet in a northerly direction to stake No. 3 in the center

of creek, thence 330 feet in a northerly direction to stake

No. 4, thence 1320 feet in a westerly direction to stake

No. 5, thence 330 feet to place of beginning, and I intend

to hold and work said claim as provided by the U. S.

Statutes, Chapter 6, title 32, and the local Mg laws of

Cape Nome District.

Locator: E. S. NAKKELA,
By J. S. TORNANSES,

Witness: Attorney.

G. W. PRICE.

A. N. KITTLESON.

4 3 2

Notice.
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NOTICE OF LOCATION—PLACER CLAIM.

Notice is hereby given of the location of the within de-

scribed claim as follows:

Name of Claim:

Name of locator: Ole Klemetsen.

Name of District: Cape Nome.

Name of stream: Nugget Gulch.

The above claim was discovered on the 17th February,

1899, and located the same date. The said claim is de-

scribed as follows: Commencing at this notice in center

of Nugget Gulch and on the east side line of Claim No.

11 Above Discovery on Anvil Creek, and running in a

southerly direction 330 feet along the side line of said

No. 11 Claim to stake No. 1, thence 1320 feet in an east-

erly direction to stake No. 2, thence 330 feet in a north-

erly direction to stake No. 3 in center of creek, thence

330 feet in a northerly direction to stake No. 4, thence

1320 feet in a northerly direction to stake No. 5, thence

330 feet to place of beginning, and I intend to hold and

work said claim as provided by the U. S. Mg Laws, chap-

ter 6, title 32, and the local Mg laws of Cape Nome Dis-

trict.

Locator: OLE KLEMETSEN.

Witness

:

H. KJELSBERG,
M. J. NAKKELA.



vs. Herbert H. Webster. 67

Exhibit "C."

/// the United States Commissioner's Court for the District

of Alaska, at St. Michaels, Alaska.

OLE K. HATTA,

Plaintiff,

vs.

HERBERT WEBSTER,

Defendant.

The plaintiff complains of defendant, and for cause of

action alleges:

1. That on the 19th day of February, A. D. 1899, the

plaintiff duly located a certain placer mining claim in

Cape Nome Mining District, District of Alaska, known

as the "Nakkela," on the right-hand branch of Anvil

Creek, which said claim is particularly described in the

notice of location thereof, which said notice was duly

recorded in the office of the district recorder of said dis-

trict on the 27th day of February, and recorded at page

69 of volume VII of the records of said district, reference

to which record is hereby made, lor further description

of said claim.

2. That on the fifth day of June, A. 1). 1899 and for a

long time prior thereto, the plaintiff was in the quiet,"

peaceable and lawful possession of said mining claim,

and entitled to the possession thereof.

3. That on the said day of June, 1899, and while the

plaintiff was in the quiet, peaceable, and lawful posses-
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sion of said mining claim as aforesaid, the defendant

Herbert Webster, unlawfully, wrongfully, and forcibly

entered upon the said claim, and ousted and ejected this

plaintiff therefrom, and that the said defendant ever

since has withheld and now witholds the possession of

the same from the plaintiff.

Wherefore, plaintiff prays judgment against the de-

fendant for the possession of said mining claim, and that

a writ of restitution issue directing that the defendant

be ejected therefrom, and that the plaintiff be put into

possession thereof; and for the costs of this action.

(Signed) JACKSON, METLER & HATCH,

Attorneys for Plaintiff.

United States of America,
]

f ss.

District of Alaska.
J

F. W. Metier, being first duly sworn, deposes and

says: That he is one of the attorneys for the plaintiff

in the above-entitled action; that he has read the fore-

going complaint and knows the contents thereof, and

that the matters and things therein stated are true,

as he verily believes. That the reason that affiant ver-

ifies this complaint, instead of the plaintiff himself,

is because the plaintiff is not present at nor a resident of

St. Michaels, Alaska, where this affiant now is, but is a

resident of, and now at Anvil City, Alaska.

(Sgd.) P. W. METLER.
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Subscribed and sworn to before me this day of

22d, A. D., 1899.

[Seal] (Sgd.) L. B. SHEPARD,

U. S. Commr. Dist. of Alaska.

I hereby certify that the above and foregoing is a full,

true and correct copy of the original complaint as filed.

(Sgd.) F. W. METLER,

One of the Attorneys for Plaintiff.

[Endorsed] : 3. In the District Court for District of

Alaska. Herbert Webster, Plaintiff, vs. Mikkel J. Xak-

kela et al, Defendants. Affidavit of Webster. Filed in

the U. S. District Court, District of Alaska, Second Divi-

sion. Aug. 3, 1900. Geo. V. Borchsenius, Clerk. F. T.

Merritt, Deputy. Hubbard, Beeman & Hume, Attys. for

Plaintiff.
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United States District Court, District of Alaska, Second

Division.

HERBERT H. WEBSTER,

Plaintiff,

vs.

M. J. NAKKELA et al.,

Defendants.

Affidavit of Tom T. Lane.

United States of America,

District of Alaska, )• ss.

Division of Nome.

Tom T. Lane, being duly sworn, deposes and says:

That at all the times herein mentioned he was and is

the general manager of the Wild Goose Mining and Trad-

ing Company, a corporation organized under the laws of

the State of California, composed entirely of citizens

of the United States, which is the owner of and entitled

to the possession of the placer mining claim involved

herein.

Affiant denies the allegation in the affidavit of Herbert

Webster herein that Isak S. Nakkela is being used by

either C. D. Lane or the Wild Goose Mining and Trading



i vs. Herbert II. Webster. 61

Company as a pretended locator of the mining claim

herein involved for the reason set forth in said affidavit

or for any other reason or at all; but affiant, on the other

hand, is informed and believes that said mining claim

was duly and regularly originally located by said Isak

S. Nakkela, and he was recognized by said C. D. Lane

and said company as such locator.

Affiant denies that said G. W. Price or said A. N. Kit-

tilsen, or said C. D. Lane or said Wild Goose Mining and

Trading Company knew or considered that the original

locator of the claim involved heroin had no legal right

thereto or the proceeds therefrom; and denies that said

C. D. Lane or said Wild Goose Mining and Trading Com-

pany are speculating upon the location set out in the af-

fidavits of said G. W. Price or A. N. Kittilsen. Gn the

other hand, affiant avers that the said C. D. Lane and

said company purchased said property in good faith and

as a legitimate business investment.

TOM T. LANE.

Subscribed and sworn to before me this 3d day of Au-

gust, 1900.

[Notarial Seal] A. E. WILLIAMS,

Notary Public in and for the District of Alaska.
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United States District Court, District of Alaska, Second

Division.

HERBERT H. WEBSTER,

Plaintiff,

vs.

M. J. NAKKELA et al.,

Defendants.

Affidavit of G. W. Price.

United States of America, \

District of Alaska, > ss.

Division of Nome. J

G. W. Price, being duly sworn, deposes and says: That

he has read the affidavit of Herbert H. Webster filed

herein, and denies that Isak Nakkela is not the original,

valid locator of the mining claim involved in this action,

and denies that said Isak S, Nakkela ever abandoned said

claim or that he or his name is now or ever has been used

for the reason or purpose stated in said affidavit.

Denies that the Wild Goose Mining and Trading Com-

pany, or C. D. Lane, knew or now knows that said Isak

S. Nakkela never had any interest in said claim, or that

pursuant to any arrangement between A. N. Kittilsen

or anyone else and affiant the alleged Laplanders, or
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any of them mentioned in said affidavit, were sent or

brought into the Cape Nome Mining District with the

knowledge or purpose set forth in said complaint, or for

any other purpose or object or at all.

Affiant denies that said or any Laplanders or any for-

eigners whatever were directed by him or A. X. Kittiisen,

or that the revenue or golddust, or any part thereof,

mentioned in said affidavit was accounted for or turned

over either to him or said Kittiisen; and denies all of the

averments in said affidavit respecting the alleged inval-

idity of the locations made by the so-called Laplanders,

or the knowledge of affiant or oi said Kittiisen or of C.

D. Lane or of the Wild Goose Mining and Trading Com-

pany.

Affiant denies that he came to Nome under a grub-

stake from said C. D. Lane, or that either said C. D. Lane

or said company is or was speculating upon the locations

set forth in the affiant's former affidavit or that of said

Kittiisen herein.

Affiant further stales that he was present on the min-

ing claim involved herein on or about October 25, 1SD8,

and has frequently thereafter visited the same during

the working seasons of 181)9 and 1900. That the stakes

of the original locator thereof, Isak S. Xakkela, acting

through his agent, J. S. Tornensis, consisting of four

corners and two end center stakes, the initial stake beinjr

on the easterly side line of the mining claim known as

No. 11 Above Discovery on Anvil Creek were and are al-

ways plainly visible and standing apparently in their re-

spective original positions, affiant having been present
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when said claim was located by said Nakkela. Affiant

saw said stakes for the last time on August 1st, 1900.

G. W. PRICE.

Subscribed and sworn to before me this 3d day of Au-

gust, 1900.

[Seal] ALFRED J. DALY,

Notary Public in and for the District of Nome.

United States District Court, District of Alaska, Second

Division,

HERBERT H. WEBSTER,
Plaintiff,

vs.

M. J. NAKKELA et al.,

Defendants.

Affidavit of A. N. Kittilsen.

United States of America, \

District of Alaska, > ss.

Division of Nome. \

A. N. Kittilsen, being duly sworn, deposes and says:

That he is a citizen of the United States, having been

born in Wisconsin, of Norwegian descent and was, since

the formation of the Cape Nome Mining District and un-
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til the 24th day of July, 1900, the mining recorder of said

district.

That on or about the 18th day of October, 1898, in a

tenl on the placer mining claim numbered 6 Above Dis-

covery on Anvil Greek, J. S. Tornensis showed affiant a

certificate showing that Isak Nakkela had theretofore

declared his intention to become a citizen of the United

States before the Honorable L. 13. iShepard, United (States

commissioner, while sitting ai St. Michael, Alaska.

Affiant denies the statement of plaintiff herein that af-

fiant obtained or ever obtained any revenue from any of

the persons mentioned in the affidavits of said Webster
or ever received any gold or golddust extracted from

said claim by them or any of them, nor was any account

given to him therefor.

Affiant denies that he virtually compelled said Isak

S. Nakkela l„ sell his claim, but in that regard avers

the fact to be that said Isak S. Nakkela came to affiamt for

advice,and affiant knowing thai said Nakkela's claim was
likely to be in litigation advised said Nakkela fco sell, as

otherwise the lawyers would get most of it.

A. N. KITTILSEN.

Subscribed and sworn to before me this 3d day of

August, 1900.

I
Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska.
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United States District Court, District of Alaska, Second

Division.

H. H. WEBSTER,

Plaintiff,

vs.

M. J. NAKKELA et al.,

Defendants.

Affidavit of Jafet Lindeberg.

United States of America,

District of Alaska,

Division of Nome. 1

Jafet Lindeberg, being duly sworn deposes and says:

That he is a miner by occupation and has been engaged

for more than two years last past in placer mining in

Alaska.

That he was present at the time the claim in contro-

versy here, known as "Nakkela" on right-hand branch of

Anvil Creek was located during October, 1898, and as-

sisted in the measuring and staking of same. That said

claim was staked by six stakes one at each comer thereof

and one at each of the end centers, and was 1320 feet

in length bv 660 feet in width measured by tape line;
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that said stakes were of willow from five to six feet in

height and from two or three inches in diameter, and

were duly numbered and the notice of location of said

claim was thereupon posted thereon in a conspicuous

place at the initial stake, being the lower center end line

of said claim, and which said notice of location so ported

as aforesaid was identical with the notice of location

which was thereafter recorded in the office of the mining

recorder of Cape Nome Mining District wherein said

claim was and is situate.

That prior to the posting and staking aforesaid Isak S.

Nakkela, the locator of said claim, acting by his agent

and attorney, John S. Tornensis, had made a discovery

of gold thereon in paying quantities.

That affiant has since said time frequently visited said

claim and seen the notice of location and stakes in place.

JAFET LINDEBERG.

Subscribed and sworn to before me this 3d day of Au-

gust, 1900.

[Notarial Seal] A. E. WILLIAMS,

Notary Public in and for the District of Alaska.
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United States District Court, District of Alaska, Second Divi-

sion.

H. H. WEBSTER,

Plaintiff,

vs.

M. J. NAKKELA et al.,

Defendants.

Affidavit of Anna G. Lane.

United States of America,

District of Alaska,

Division of Nome,

.ss.

Anna G. Lane, being duly sworn, deposes and says:

That she is and has been during all the times hereinafter

mentioned the wife of Charles D. Lane, and is and has

been thoroughly conversant with his financial affairs; she

transacts considerable business in which he is interested,

holds his power of attorney, and frequently represents

him in business transactions.

Affiant states that her said husband O. D. Lane is easily

worth, over and above all his just debts and liabilities,

and over and above all property exempt by law from exe-

cution, the sum of one million dollars and upwards.

That said C. D. Lane is now in San Francisco, having

left Nome about two weeks ago, and is expected to and
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probably will return to Nome on or about the 1st day of

September next.

ANNA G. LANE.

Subscribed and sworn to before me this 3d day of Au-

gust, 1900.

[Seai] A. E. WILLIAMS,
Notary Public in and for the District of Alaska.

[Endorsed]
: 3. United States District Court, District

of Alaska. H. H. Webster, Plaintiff, vs. M. J. Nakkela

et al., Defendants. Affidavit of Tom T. Lane. Filed in

the U. S. District Court, District of Alaska, Second Di-

vision. Aug. 3, 1900. Geo. V. Borchsenius, Clerk. F.

T. Merritt, Deputy. Served Aug. 3, '00. Service hereof

admitted this 3d day of Aug. ?00. Atty. for Plffs. Page,

McCutchen, Harding & Knight, Attorneys for Defendant.

United States of America,
|

>ss.
District of Alaska.

T, W. J. Allen, hereby certify and return that pursuant

to appointment as deputy marshal I served the original

order order and supplementary order made in the above-

entitled cause, upon the defendants, , by

rending the original and delivering a copy thereof to

Johnson the porson in possession and claiming an interest

in the property on the 23d day of July, A. D. 1900.

Witness my hand this 23d day of July, A. D. 1900.

W. J. ALLEN.
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In the District Courtfor the District of Alaska, Second Divi-

sion.

HERBERT H. WEBSTER,
Plaintiff,

vs.

MICKLE J. NACKKELA, OLE KLEM-

ETSON and OLE K. HATTA,

Defendants.

Order Appointing Receiver.

Now on this 23d day of July, A. D. 1900, comes the com-

plainants Herbert H. Webster above set forth, and upon

the complaint filed in said action on behalf of the com-

plainants comes on for hearing the application of said

complainants for the appointment of a receiver, and the

same having been considered by the Court, and the Court

having been fully advised in the premises, it is now here-

by:

Ordered, adjudged and decreed that Alexander Mc-

Kenzie of Nome, Alaska, be and he is hereby appointed

receiver to take charge of and manage and control the

placer mining claim mentioned and described in said com-

plaint, and the said receiver is hereby authorized and di-

rected to take immediate possession of said placer min-

ing claim and to manage, mine and work the same and
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perform such other acts and things in and about said

premises as are authorized by law, and to preserve the

gold and golddust and proceeds resulting from the work-

ing and mining of said claim, and to dispose of the same,

subject to the further orders of this Court.

It is further ordered that said receiver, before entering

upon the discharge of his duties as such receiver, file with

the clerk of this Court a proper bond with sureties to be

approved by the Judge of this court in the penal sum of

.«r>,000.00 dollars, conditional for the faithful discharge

of his duties as such receiver and accounting for all the

funds coming into his hands as such, according to the

order of this Court.

It is further ordered that the said defendants and each

and all of them, turn over and deliver to said receiver the

immediate possession, control and management of said

placer mining claim and that the said defendants and

each of them are hereby restrained and enjoined until the

further order of this Court from interfering with the con-

trol or management of said receiver in the mining and

working of said placer mining claim or any part thereof,

or from interfering in any manner whatever with the pos-

session or management of any part of the said property

over which said receiver is hereby appointed; or in inter-

fering in any manner to prevent the discharge of his du-

ties or of the operation of said property under the order

of this Court, until the further order of this Court.

Dated this 23d day of July, A. D. 1900.

AKTHUll II. NOYBS,

District Judge.
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[Endorsed] : 3. Original. District Court, District of

Alaska, 2d Division. Herbert H. Webster, Plaintiff, vs.

Michael J. Nackkela, Defendant. Order appointing re-

ceiver. Filed in the U. S. District Court, District of

Alaska, Second Division. Aug. 8, 1900. Geo. V. Boreh-

senius, Clerk. F. T. Merritt, Deputy. Hubbard, Beeman

& Hume, Attys. for Pltf.

UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division.

HERBERT H. WEBSTER,
Plaintiff,

!

FS.

MICKEL J. NACKKELA, OLE KLEM-

ETSON, and OLE K. HATTA,

Defendants.

Order Denying Motion to Discharge Receiver.

On reading the complaint and petition of the above-

named plaintiff, and the affidavits in support thereof,

and on reading the affidivaits of the defendants herein

in support of a motion asking for the discharge and dis-

missal of the receiver heretofore appointed in the above-

entitled proceedings, and on hearing the oral arguments
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of the attorneys for the several parties plaintiff aind de-

fendant herein it is hereby

Ordered, that the said motion asking for the discharge

and dismissal of said receiver, heretofore made under

order of this Court, be and the same is hereby dismissed,

the appointment of said receiver being hereby confirmed,

and that the receivership be continued until the further

order of this Court.

Dated August 10th, 1900.

ARTHUR H. NOYES,

Judge.

[Endorsed] : 3. U. S. District Court, District of Alas-

ka, Second Division. Herbert H. Webster, Plff. vs. M.

J. Nackkela, Deft. Order denying motion to discharge

receiver. Filed in the TJ. S. District Court, District of

Alaska, Second Division. Aug. 10, 1900. Geo. V.

Borchsenius, Clerk. P. T. Merritt, Deputy.
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In the District Court of tlie United States, in and for the Dis-

trict of Alaska, Second Division.

HERBERT H. WEBSTER,

PMntiff,

vs.

MICKEL J. NACKKELA, OLE KLEM- f

ETSON, and OLE K. HATTA, )

Defendants.

Evidence (Discussion as to.)

Before the Honorable ARTHUR H. NOYES.

Friday, August 3, 1900.

Upon the hearing of the applications to set aside ap-

pointments of receiver in the Anvil Creek cases, Mr.

Knight, of counsel for defendant, after reading affidavits

in support of his application, continued as follows:

"In addition, if the Court please, to these affidavits, we

desire to introduce the records of the Court in this case;

and if Mr. Dickey is here, I desire to call him as a wit-

ness.

The COURT.—I believe Mr. Dickey is inside.

Mr. KNIGHT.—I desire to call Mr. Dickey with refer-

ence to the filing of these papers.

(It is ascertained that Mr. Dickey is not in.)
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The COURT.—The records are here; can you use them

instead?

Mr. KNIGHT.—I desire to prove, if the Court please,

that the papers were not filed in this case until after an

order had been made appointing a receiver; and, further,

that no process was issued at that time, or summons,

and that so far as I know it has not been issued ait the

present time.

Mr. HUME.—So far as the plaintiff is concerned, the

papers were deliverd to the clerk to be filed, all at the

same time.

Mr. KNIGHT.—The summons has not been served on

any of our people.

Mr. HUME.—So far as I know, the summons has not

been served in any of these cases. Preparation was

made to serve the summons, but the defendants came

into court the next morning, and the question of the

propriety of their appearance here before answer corn-

in g up, personal service has been delayed until the Court

should pass upon that matter. We have been getting

the papers ready to serve each and every person inter-

ested with a copy of the complaint.

Mr. KNIGHT.—I wish simply to make the point that

the papers wppp not filed before the order was issued.

The COURT.—All the papers were before the Court;

they were left here.

Mr. KNIGHT.—But my point is that they were not

filed until after the order appointing the receiver was
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made, and that the order was made before process is-

sued. I think your Honor will agree as to the fact that

the bill of complaint was presented to your Honor on the

afternoon of the 28d day of July, 1900, and that your

Honor thereafter made an order appointing a receiver,

and the papers were subsequently that evening handed

to the deputy clerk of the Court for filing, but that no

process was issued in the cases in which I now appear,

that is, in the cases involving No. 2 Below, Nos. 10 and

11 Above, and No. 1: "Nakkela," Mr. Hume, is that cor-

rect?

Mr. HUME.—Well, of course, as to the time they were

filed, we can agree to this fact: that all the papers, the

affidavits and bills of complaint and summons, were all

presented here to the Court. They were not presented

to the clerk. We couldn't find the clerk at that time;

he had no office. They were presented to the Court and

left with the Court. All the papers were left with the

Court, and the clerk was to file them; but, he being out

some place, we were unable to find him, and he having

no special office we presume they were not filed until

later. Everything was in confusion then, and we simply

left the papers with the Court; thalt is all we could do.

The COURT.—I remember this, that the papers were

here on the table, and I called Mr. Dickey's attention to

them.

Mr. KNIGHT.—After the order had been made?

The COURT—Oh, yes.
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Mr. KNIGHT.—It is agreed, further, then, that no

process has yet issued in this case?

Mr. HUME.—I think the summons has been issued; I

know it was made out.

Mr. KNIGHT.—But no process has been placed in the

hands of an officer for service?

Mr. HUME.—No, I think not. I think not placed in

the hands of an officer.

The COURT.—I think you will find as a matter of

record that the summons has been issued.

Mr. KNIGHT.—As far as the issuance of process is

concerned, the records will speak for themselves.

I have finished reading my moving affidavits, and if it

is understood that the stipulation—etc.—(balance not

applicable to this point.)

[Endorsed] : No. 3. U. S. District Court, District of

Alaska, Second Division. H. H. Webster, vs. M. J. Nak-

kela, et al. Testimony. Filed in the U. S. District

Court, District of Alaska, Second Division. August L6,

1000. Geo. B. Borehsenius, Clerk. C. E. Dickey,

Deputy.
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In the District Court of the United States, in and for the Dis-

trict of Alaska, Second Division.

HERBERT H. WEBSTER,

Plaintiff and Appellee,

vs.

MICKEL J. NACKKELA, OLE KLEM-

ETSON, and OLE K. HATTA,

Defendants and Appellants,

Petition for Appeal.

The above-named defendants and each thereof, con-

ceiving themselves aggrieved y the order made and en-

tered herein on the 10th day of August, 1900, denying

their motion to vacate and set aside the order, judgment

and decree given and rendered herein on the 28d day of

July, 1900, as well as by the order, judgment and decree

last hereinabove mentioned, given and rendered as afore-

said, hereby appeal from said orders, judgment and de-

cree, and from each and every part thereof, to the Circuit

Court of Appeals of the United States for the Ninth Cir-

cuit; and they pray that this appeal may be allowed,

and that a transcript of the record and proceedings and

papers upon which said orders, judgment and decree were
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made, duly authenticated, may be sent to said Circuit

Court of Appeals.

Nome, Alaska, August 14, 1900.

PAGE, McCUTCHEN, HARDING & KNIGHT,

Attorneys and Solicitors for Defendants and Appellants.

In the District Court of the United States in ami for the Dis-

trict of Alaska, Second Division.

HERBERT H. WEBSTER,

Plaintiff and Appellee,

vs.

MICKEL J. NACKELA, OLE KLEM-

ETSEN, and OLE K. HAT

;

Defendants and Appellaj

Assignment of Errors.

Defendants and appellants above named herewith Bay

that in the records and proceedings in the above-entitled

matter there are manifest errors, and assign the follow-

ing errors herein, which they present and file, together

with their petition for an appeal herein:

1. The Court or Jndge thereof had no jurisdiction to

make the order appointing a receiver herein.

2. The Court or Jndge thereof erred in making said

order without notice to defendants.
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3. The Court or Judge thereof erred in committing

an abuse of discretion in making said order herein.

4. The Court or Judge thereof erred in making said

order upon the evidence submitted therefor.

5. The Court or Judge thereof erred in making said

order enjoining defendants from interfering with the

control by said receiver of the mining property involved

herein, or with the management thereof, without requir-

ing any bond or undertaking from plaintiff therefor.

6. The Court or Judge thereof erred in making its

said order, judgment, and decree herein appointing a re-

ceiver and restraining defendants from interfering with

the management or control of said property without af-

fording defendants due process of law.

7. The Court or Judge thereof erred in committing

an abuse of discretion in making said order appointing

a receiver upon the filing within the time there desig-

nated of a bond or undertaking for $5,000 only.

8. The Court or Judge thereof erred in denying de-

fendant's motion to vacate and set aside said order.

Dated Nome, Alaska, August 14, 1900.

PAGE, McCUTCHEN, HARDING & KNIGHT,

Attorneys and Solicitors for Defendants and Appellants.
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In the District Court of the United stairs in and for the T)%8-

triri of Alaska, Second Division-.

II HUBERT H. WEBSTER,

Plaintiff and Appellee,

vs.

MICKEL J. NA0KKJ3LA, OLE KLEM-

ETSEX, and OLE K. IIATTA,

Defendants and Appellants.

Bond on Appeal.

Know all men by these presents, that we, the under-

signed, C. P. Dam and Wm. V. Lockwood, both being res-

idents and householders of and at Nome in said district

and division, are held and firmly bound unto the above-

named plaintiff and appellee in the sum of two hundred

and fifty dollars, to be paid plaintiff and appellee, for

I he payment of which, well and truly to be made, we bind

ourselves and each of us, and each of our heirs, execu-

tors, and administrators, jointly and severally, firmly by

these presents.

Scaled willi OUT seals and dated the 14th day of Au-

gust, L9O0.

The condition of the above obligation is such 'that

whereas, the above-named defendants and appellants

aaye prosecuted or arc about to prosecute an appeal to

th<- Circuit Conn of Appeals of the United States to re-

verse certain orders, judgment, and decree given and

rendered in the above-entitled suit by the Judge of the
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District Court of the United States in and for the Dis-

trict of Alaska, Second Division.

Now, therefore, if the above-named defendants and ap-

pellants shall prosecute said appeal to effect, and answer

all damages and costs if they fail to make said appeal

good, then this obligation shall be void; otherwise the

same shall be and remain in full force and effect.

0. P. DAM. [Seal]

WM. V. LOCKWOOD. [Seal]

Signed, sealed, and delivered in the presence of:

SAMUEL KNIGHT.

H. L. ATKINSON.

Taken and acknowledged 'before me this 15th day of

August, 1900.

[Notarial Seal] H. L. ATKINSON,

Notary Public, District of Alaska.

United States of America, \

District of Alaska, V ss.

Second Division.
J

C. P. Dam and Wm. V. Lockwood, the sureties on the

foregoing bond, being duly sworn, each for himself de-

poses and says that he is worth the amount for which

becomes surety on said bond, to wit, the sum of two hun-

dred and fifty dollars, over and above all his just debts

and liabilities and exclusive of property exempt from

execution.

C. P. DAM.

WM. V. LOCKWOOD.
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Subscribed and sworn to before me this 15th day of

August, 1900.

[Notarial Seal.] H. L. ATKINSON,
Notary Public iu and for the District of Alaska.

In the District Court of the ( nital States in and for the Dis-

trict of Alaska, Second Division.

HERBERT H. WEBSTER,
Plaintiff and Appellee,

vs.

MIOKEL J. NAOKKELA, OLE KLEM-
ETSEN, and OLE K. HATTA,

Defendants and Appellants.

Order Denying Appeal, etc.

Defendants herein having this day presented a pro-

posed bill of exceptions for settlement and allowance by

the Judge of this Court as a bill of exceptions herein, to_-

gether with a petition for an order allowing an appeal

to the Circuit Court of Appeals of the United States for

the Ninth Circuit and assignment of errors, and an un-

dertaking on appeal,

Now, therefore, it is by the said Judge ordered that

said proposed bill of exceptions is in each and every part

thereof disallowed as a bill of exceptions herein, and the

settlement thereof, or of any proposed bill of exceptions

herein, is hereby refused; thai Bald petition for an order

allowing said appeal is hereby denied, and said Judge
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declines to accept or fix the amount of any bond for costs

thereof, or allow a supersedeas bond to be given, or fix

the amount thereof.

Dated Nome, Alaska, August 15, 1900.

ARTHUR H. NOYES,

Judge.

[Endorsed] : No. 3. U. S. District Court, District of

Alaska, Sesond Division. Herbert H. Webster vs. M. J.

Nackkela. Petition for appeal, assignment of errors,

and order denying appeal. Filed in the U. S. District

Court, District of Alaska, Second Division. Aug. 15,

1900. Geo. V. Borchsenius, Clerk. C. E. Dickey,

Deputy.

In the District Court for the District of Alaska, Second

Division.

HERBERT WEBSTER,
Plaintiff,

vs.

MICKEL J. NAKKELA, OLE KLEM-

ETSON, OLE K. HATTA, C. D.

LANE, and THE WILD GOOSE

MINING AND TRADING COM-

PANY,
Defendants.

Amended Bill of Complaint.

Now comes the plaintiff and for cause of action against

the above-named defendants, by this his amended com-

plaint, complains and alleges:
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That the plaintiff was at all the dates and times here-

inafter mentioned a citizen of the United States, and that

the defendants, Mikkel J. Nakkela, Ole Klemetson and

Ole K. Hatta, are and were at all the dates and times

hereinafter mentioned aliens and not citizens of the

United States, and had not at any of the dates and times

hereinafter mentioned declared their intentions of be-

coming citizens of the United States.

II.

That on the 3d day of June, A. D. 1899, said plaintiff,

being then and there a citizen of the United States, over

the age of twenty-one years, and then and there having

complied with the laws of the United States and the rules

and regulations of the Cape Nome Mining District, Dis-

trict of Alaska, relative to placer mining claims, did

make a discovery of gold upon that certain placer mining

claim situate in the Cape Nome Mining District, and
known and described as No. 1, or Nakkela Gulch or Nug-

get Gulch, a tributary to Anvil Creek, a tributary to

Snake River, bounded and described as follows, to wit:

Commencing at the Initial stake in the center of Nug-

get Gulch or Nakkela Gulch where the notice of location

is posted and on the east side line of Placer Claim No. 2

Above Discovery, on Anvil Creek, and running in a

southerly direction 330 feet along the said east side line

of said No. 2 claim, to stake No. 1; thence 1320 feet in an

easterly direction parallel with the center line of Nak-

kela or Nugget Gulch to stake No. 2; thence 330 feet in a

northerly direction to stake No. 3 in the east center end

line of said placer claim; thence 330 feet in a northerly
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direction to stake No. 4; thence 1320 feet in a westerly

direction to stake No. 5; thence 330 feet in a southerly

direction to the place of beginning and the said location

notice, containing -twenty acres, more or less.

That at the time of said discovery of gold upon said

claim the said ground was unoccupied, vacant public

lands of the United States and open to location for plac-

er mining purposes.

That upon said discovery thereon the said plaintiff did

then and there and thereupon lawfully enter and locate

the said placer mining claim, consisting of twenty acres,

and did particularly make and stake the boundaries of

said claim, by good and sufficient stakes and monuments,

so that the boundaries thereof could be readily traced

upon the ground by then and there setting and erecting

stakes at each of the four corners of said claim and a

stake at the center of the lower end line of said claim

upon said Nugget Gulch or Nakkela Gulch, and there-

after and thereupon did post upon said claim and at the

initial point thereof a written notice containing said

plaintiff's name as locator thereof, the name and number

of said claim, a particular description of the boundaries

of said claim, designating the distance between the

states thereon and the location thereof, and that the said

ground in the said notice described and upon said public

and unoccupied land staked and marked was then and

there appropriated and located by the said plaintiff as a

placer mining claim, and the said plaintiff thereafter

caused the said notice to be recorded in the mining re-

corder's office of said Cape Nome Mining District which



vs. Herbert H. Webster. 87

Bald notice was recorded in the office of said mining re-

corder of said Cape Nome Milling' District in compliance

with the rules and regulations of said district on the 5th

day of June, A. I). 1809, and the said location notice is

recorded at page 15 of volume 14 of the records of said

mining district.

III.

That this plaintiff then and there entered into posses-

sion of said placer mining claim, and lawfully remained

in possession thereof until on or about the 1st day of

July, A. D. 1899.

IV.

That on or about the first day of July, A. D. 1899, the

defendants herein, by themselves, their agents, servants,

and employees, wrongfully, forcibly, and unlawfully took

possession of said mining claim, wrongfully and unlaw-

fully ejected this plaintiff therefrom, and wrongfully and

unlawfully withheld possession thereof, and still do at

the date of filing this bill hold possession wrongfully and

unlawfully of said mining claim.

That the said defendants, well knowing the rights of

this plaintiff, without any legal authority, or right of

possession or legal claim thereto, knowingly, wrongfully,

and forciby trespassed upon said claim and went into

possession thereof, and proceeded thereupon to work,

mine, and operate the same and extract the gold there-

from.

That during the mining season of 1S99 and during the

mining season of 1900 to the time of filing this bill, the

defendants, their servants, agents, lessees and em-
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ployees, have continuously wrongfully held possession of

said claim and withhold possession thereof from this

plaintiff, and continuously have operated, worked, mined

and sluiced the same and extracted gold therefrom.

V.

That the said defendants, by themselves, their lessees

and agents, while so wrongfully and unlawfully working-

said mine, and holding the possession thereof, have ex-

tracted gold and golddust of the value of more than one

hundred thousand dollars (flOO,000), and have appro-

priated the same to their own use.

VI.

That the said defendants, their lessees, agents, serv-

ants and grantees, extract, as your complainant is in-

formed and believes, each day the said mine is worked

and mined, golddust of the value of five thousand dollars

per day, and that the said defendants, their lessees,

agents, grantees, unless restrained by an order of this

Court, will continue to extract gold from this claim and

destroy the same to the great and irreparable damage of

this plaintiff.

VII.

That the said defendants, their lessees, agents, serv-

ants and grantees, are insolvent and wholly irresponsi-

ble, and that the gold and golddust extracted by said de-

fendants, and their servants, agents, and employees, is

secreted and so disposed of as to conceal the same and

prevent the complainant from subjecting the same to

the judgment in said action, or the orders or decrees of

this Court,
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'flint the said golddnst is as rapidly as possible trans-

ferred and exported from the District of Alaska and out

of the jurisdiction of (his Court, and that unless the de-

fendants, their agents, lessees, grantees, and employees,

are restrained from the use and occupancy of said claim

and the appropriation thereof, the same will be wholly

lost to this plaintiff, and said placer mining claim de-

stroyed.

That the entire value of said ground and placer min-

ing claim to this plaintiff is the gold and golddust con-

tained in the ground and gravel thereof and the use and

occupancy of said ground for mining purposes and the

appropriation of gold extracted therefrom by virtue of

mining, sluicing, and operation thereof.

VIII.

That the said defendants, their lessees and grantees

are causing the said claim to be worked, mined, and

sluiced in a reckless and unskillful manner, and in such

manner as to irreparably injure and destroy the property

herein described as a placer mining claim and unless re-

strained by an order of this Court will continue so to do

and to work and mine said claim for the purpose of ex-

tracting the largest quantity of gold therefrom, without

regard to the manner of such working and in disregard

of the ordinary, usual, and proper way of mining placer

mining claims, and of the condition in which said placer

mining claim may be left ai (lie termination of their said

work.
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IX.

That the said gold and golddust extracted as aforesaid

by the said defendants and their agents has been pur-

posely and knowingly concealed for the purpose of cheat-

ing and defrauding this plaintiff, and for the purpose of

avoiding the process of this Court and the payment of

any judgment or decree obtained herein.

X.

That the said defendants, Mikkel J. Nakkela, Ole

Klemetson and Ole K. Hatta, at all the dates and times

in this bill of complaint mentioned, were aliens and

not citizens of the United States, and had not declared

their intentions of becoming such, and that the said de-

fendants, and neither of them, intend to pay for or pur-

chase the said placer mining claim from the United

States, or to take any steps to that end.

And plaintiff further alleges that he is the original

discoverer and locator of said claim, and claims an inter-

est therein and thereto by and under a legal and lawful

discovery and location thereof, as herein alleged; and

plaintiff further alleges that he is the owner of and en-

titled to the possession of said placer mining claim, and

that said defendants wrongfully withhold possession of

said placer mining claim from this plaintiff, and have at

all the times herein alleged been in the wrongful, forci-

ble, and unlawful possession of said placer mining claim.
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XI.

Plaintiff further alleges that there was no judicial

officer of court or tribunal in that portion of the District

of Alaska, where the said property is Ideated, having

jurisdiction or exercising jurisdiction overthe cause of

action herein set out, during the year 1899, prior to

about the 22d day of August, 1899, and the said plaintiff

had no opportunity of commencing an aiction to obtain

restitution of said premises from the said defendants,

Mikkel J. Nakkela, Ole Klemetson and Ole K. Hatta,

prior to the said date; that upon the arrival of the Dis-

trict Judge and clerk of the District Court of Alaska at

Anvil City, now Nome City, on or about the 22d day of

August, 1899, this plaintiff commenced an action at law

against the said defendants, Mikkel J. Nakkela, Ole

Klemetson and Ole K. Hatta, to recover possession

of the said placer mining claim, and at said date applied

to the Court and Judge thereof for the appoint-

ment of a receiver, and for such other remedy and

relief as to the Court, should seem meet and proper

in the premises; that at said date the said Judge de-

rimed to exercise jurisdiction over said subject

matter or to grant any relief in said action, and this

plaintiff is informed and believes that the original

files in said action have been taken away from the

said Nome City and are in the city of Sit.ka; that he

has no copies of his pleadings in said action and is

unable to reproduce the same, and said action is now
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pending and undetermined; that the defendants have

prepared and filed a demurrer in said action, which said

demurrer is pending and undetermined; that the delay

in the trial of said action and in the commencement of

this action has been caused solely by the action of the

District Judge of the District of Alaska refusing to exer-

cise jurisdiction in said action and over said subject mat-

ter, and this plaintiff has at all times been ready and

anxious to commence his action at law, and ready and

anxious to proceed to trial thereon, but has been wholly

unable to act in the premises other than as herein al-

leged.

XII.

Plaintiff further alleges that in order to preserve the

rights of this plaintiff in said placer mining claim pend-

ing the termination of this action, and to prevent the ex-

traction of gold from said claim and the appropriation

thereof by the defendants, their lessees, agents, ser-

vants, employees and grantees, and to preserve the said

property and the gold extracted therefrom, it is neces-

sary, proper, and convenient that a receiver should be

appointed by this Honorable Court to take possession of,

charge of, and care for said claim, and to hold, operate,

mine, and control the same under the orders of this

Honorable Court until the termination of this action,

and that unless such receiver is appointed by this Honor-

able Court and possession taken by him of said placer

claim and mining property and the proceeds thereof
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pending the termination of this action this plaintiff will

be irreparably injured and damaged, and is totally and

wholly without adequate remedy at law in the premises.

XIII.

That the plaintiff is entitled to the gold and golddust

extracted from said claim by the said defendants herein

and appropriated by them to their own use, and that in

order to determine the amount and value of said gold-

dust so extracted it is necessary, proper, and convenient

that an accounting should be had thereof between the

parties hereto, and that this plaintiff should have a

decree for the amount found on such accounting.

XIV.

That plaintiff's right to the property which is the sub-

ject of this action and which is in possession of these de-

fendants, their agents, servants, employees and gran-

tees, is probable, and the property or its rents or profits

are in danger of being lost or materially injured and

impaired.

XV.

That the defendant, C. D. Lane, claims to have an in-

terest in said property by virtue of a pretended deed of

conveyance from the said Mikkel, J. Nakkela, Ole Klem-

etxon, and Ole K. Hatta; that the said pretended eon-

vi'vance to the said C. D. Lane was without considera-

tion and void, and was taken by the said 0. I >. Lane with

full knowledge <>f the rights of the plaintiff herein, and
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with intent to defraud this plaintiff of his rights herein,

and said Mikkel, J. Nakkela, Ole Kleruetson and Ole K.

Hatta were without power to make said deed; and the

said defendant, the Wild Goose Mining and Trading

Company, is a corporation organized under the laws of

the State of California, and pretends or claims to have

an interest in said property by virtue of a pretended

deed of conveyance, made by the said O. D. Lane, to the

said Wild Goose Mining Company, which said deed was

made without consideration and for the purpose of

cheating and defrauding this plaintiff; that the said C.

D. Lane and said Wild Goose Mining and Trading Com-

pany are insolvent, and are the owners of no property or

assets over and above their liabilities and property ex-

empt from execution.

Wherefore, plaintiff prays for judgment that he is the

owner and entitled to the possession of the property

hereinbefore described, and for a writ of restitution of

said premises, and for his costs and disbursements here-

in, and plaintiff further prays that pending the termina-

tion of this action a suitable person be selected and ap-

pointed by this Honorable Court as a receiver of said

placer mining claim, with power to take charge of, con-

trol, manage, mine, and operate said placer claim and

perform such other acts and things in and about the

premises as to this Court may seem meet and proper

and authorized by law, and to take, hold, and preserve

the gold and golddust and the proceeds resulting from
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same, and to work and manage the said claim and dis-

pose of the same subject to the orders of this Honorable

Court, and that said receiver be empowered to take

charge of all gold and golddust now in the hands of said

defendants, their agents, servants, employees and gran-

tees and taken from said property, together with all the

machinery and appliances used in and about the said

placer mining claim.

That said defendants, their agents, servants, employ-

ees, lessees and grantees, and all persons in privity with

them, be restrained and enjoined from operating, work-

ing, mining, or holding possession of said placer mining

claim, until the termination of this action and the final

decree of the Court thereon, and that an accounting be

decreed by this Honorable Court between this plaintiff

and these defendants of all gold, golddust and precious

metals extracted from said placer mining claim by said

defendants, their lessees, agents, servants, employees,

and grantees, and all persons in privity with them, and
for a decree of the sum and amount found upon such ac-

counting to be the value of the said golddust and gold

extracted from the said placer mining claim by said de-

fendants, their agents, servants, employees, lessees, and

grantees, and for the costs and disbursements of the

plaintiff herein; and for such other and further relief as

to the Oourl may seem just and equitable.

Dated this 28 day of July, A. D. 1000.

HUBBARD, BEEMAN & III ME,

Attorneys for Plaintiffs,
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United States of America, )
s ss.

District of Alaska.
)

I, Herbert Webster, being first duly sworn, depose

and say that I am the plaintiff in the within entitled ac-

tion; that I have read the foregoing complaint, and know

the contents thereof; that the same is true as I verily be-

lieve.

HERBERT WEBSTER.

Subscribed and sworn to before me this 28th day of

July, A. D. 1900.

[Notarial Seal] E. R. BEEMAN,

Notary Public, District of Alaska, U. S. A.

[Endorsed] : Original. 3. In the District Court for

District of Alaska. Herbert Webster, Pin ., vs. Mikkel

J. Nakkela et al., Defts. Complaint. Filed in the U. S.

District Court, District of Alaska, Second Division.

Aug. 22, 1900. Geo. V. Borchsenius, Clerk. C. E.

Dickey, Deputy. Hubbard, Beeman & Hume, Attys. for

PlfT.
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United states ,,] America, District Court, District of Alaska,

Second Division.

HERBERT H. WEBSTER,

Plaintiff,

vs.

MICHAEL J. NAOKKELA et al.,

Defendants.

Petition for Order Empowering Receiver to Sell Certain

Golddust.

Your petitioner, the undersigned, heretofore appointed

receiver of the property involved in litigation in the

above-entitled proceedings, said order bearing date July

23d, 1900, respectfully shows to the Court that since the

date of the appointment of such receiver, and since the

said property was taken possession of by the said re-

ceiver, there has been taken from the said mineral claim

nineteen and one-half ounces of gold.

That the said gold so taken from said property will

<>nlv or about pay for the labor and expense of the man-

agemenl of said property sine- the same came into the

bands of your petitioner, and that said receiver has dis-

continued all work on said property.
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Your petitioner would therefore pray for an order of

this Court empowering him to sell and dispose of the

said nineteen and one-half ounces of gold now in his pos-

session, and convert the same into currency, in order that

the expenses of said property may be met and the sev-

eral accounts owing by said receiver, and contracted

since the said property was placed in his possession and

under his control may be paid.

Dated August 22d, 1900.

ALEXANDER McKENZIE,

Receiver.

[Endorsed] : No. 3. U. S. Dist. Court, Dist. of Alaska.

Herbert H. Webster vs. M. J. Nackkela. Petition.

Filed in the U. S. District Court, District of Alaska.

Second Division. August 31, 1900. Geo. V. Borch-

senius, Clerk. John T. Reed, Deputy.

In the United States District Court, District of Alaska,

Second Division.

HERBERT H. WEBSTER,
Plaintiff,

vs.

MICHAEL J. NACKKELA et al.,

Defendants.

Order Empowering Receiver to Seil Certain Goiddust.

On reading the petition filed herein this day by Alex-

ander McKenzie, heretofore appointed receiver by order
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of this Court in the above-entitled action, and it ap-

pearing to this Court that the prayer of the said petition

should be granted, that the best interests of the parties

to this action would be thereby subserved:

It is hereby ordered that the said receiver sell and dis-

pose of 19^ ounces of golddust taken from the said prop-

erty and now in his possession, and convert the same in-

to current coin or currency, and with the same pay the

indebtedness incurred in operating said property in con-

nection with the receivership thereof.

Dated August 30th, 1900.

ARTHUR H. NOYES,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 3. U. S. District Court, Dist. of

Alaska. Herbert H. Webster vs. M. J. Nackkela. Or-

der. Filed in the U. S. District Court, District of

Alaska, Second Division. August 31, 1900. Geo. V.

Borchsenius, Clerk. John T. Reed, Deputy.
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In the, District Court for the District of Alaska, Second

Division.

HERBERT WEBSTER,
Plaintiff,

vs.

MIKKEL J. NAKKELA, OLE KLEM-

ETSON, OLE K. HATTA, O. D.

LANE and The WILD GOOSE MIN-

ING AND TRADING COMPANY,

Defendants.

Summons.

To the Above-named Defendants, Mikkel J. Nakkela, Ole

Klemetson, Ole K. Hatta, C. D. Lane and The Wild

Goose Mining and Trading Company, Greeting:

You, and each of you, are required to appear and an-

swer the complaint of the complainants em file in the

above-entitled action, within thirty days of the date of

the service of this summons upon you, or judgment for

want thereof will be taken against you; and you, and

each of you, are hereby notified that if you fail to appear

and answer said complaint, the complainants herein

will apply to the Court for relief demanded therein, to

wit, for an accounting of all gold and golddust taken

and extracted by you from the placer mining claim men-
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tioned and described in said complaint; and also for the

appointment of a receiver to take charge of and control

said placer mining claim, as prayed for in said com-

plaint.

GEO. V. BORCHSENIUS,
Clerk of the District Court for the District of Alaska,

Second Division.

By C. E. Dickey,

Deputy Clerk United States District Court, District of

Alaska, Second Division.

HUBBARD, BEEMAN & HUME,
Attorneys for Plaintiffs.

United States of America,

Second Division,

District of Alaska.

I hereby certify that I received the within summon*
on the 22d day of August, 1000, and served the same up-

on the same date on the Wild Goose Mining and Trading

Company, by delivering to and leaving with Samuel

Knight, attorney for said company, a true and correct

copy thereof, and upon C. D. Lane on September 5th,

1000. After due and diligent search I was unable to find

Mikkel J. Nakkela, Ole Klemetson and Ole K. Hat l a.

Returned this 5th day of September, 1000.

C. L. VAWTEi;.

United States Marshal.

By Ben Holmes,

Deputy.
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[Endorsed] : No. 3. Original. In District Court, Dis-

trict Court, District of Alaska, Second Division. Herbert

Webster, Plaintiff, vs. Mikkel J. Nakkela et al., Defend-

ants. Summons. Filed in the U. S. District Court. Dis-

trict of Alaska, Second Division. Sept. 5, 1900. Geo.

V. Borchsenius, Clerk. John T. Reed, Deputy. Hub-

bard, Beeman & Hume, Attorneys for Pltf.

In the District Court of the United States, in and for the

District of Alaska, Second Division.

HERBERT WEBSTER,
Plaintiff,

vs.

MIKKEL J. NAKKELA et al.,

Defendants. J

Appearance of Certain Defendants.

To the Clerk of said Court, and to Plaintiff Above Named,

and Messrs. Hubbard, Beeman & Hume, and Dudley

Du Bose, Esqrs., His Attorneys:

Gentlemen: You will please take notice that the defend-

ants above impleaded, C. D. Lane and the Wild Goose

Mining and Trading Company, a corporation, hereby ap-

pear herein, and that we are retained by, and hereby ap-

pear as attorneys for, said defendants.

Dated Nome, Alaska, September 11, 1900.

PAGE, McCUTCHEN, HARDING & KNIGHT,

Attorneys for Said Defendants.

SAMUEL KNIGHT,

Of Counsel.
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[Endorsed] : No. 3. U. S. District Court, Alaska. Sec-

ond Division. Herbert Webster vs. Mikkel J. Xakkela et

al. Appearance of certain defendants. 0. D. Lane and

Wild Goose Mining and Trading Co. Filed in the U. S.

District Court, District of Alaska, Second Division.

Sept. 12th, 1900. Geo. V. Borchsenius, Clerk. John T.

Keed, Deputy. Page, McCutchen, Harding & Knight, At-

torneys for said Defendants.

In the United States Circuit Court of Appeals, in and for the

Ninth Circuit.

HEKBERT II. WEBSTER,

Complainant,

vs.

MICKLE J. XACKKELA, OLE KLEM-

ETSON, and OLE K. HATTA.

Defendants and Respondents.

Petition for Order Allowing Appeal.

Come now the r< spondents herein, Mickle J. Nackkela.

Ole Klemetsen and Ole K. Hatta, and conceiving them-

selves aggrieved by the interlocutory order, judgment,

and decree given and rendered herein on the 33d day of

July, 1900, in the District Court of the District of Alaska.

Second Division, by the Honorable Arthur H. Xoyes,

Judge thereof, and filed in said court on the 8th day of

August. 1000, wherein and whereby it was ordered and

decreed as follows:
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In the District Court for the District of Alaska, Second Divi-

sion.

HERBERT H. WEBSTER,

Plaintiff,

vs.

MIOKLE J. NACKKELA, OLE KLEM-

ETSEN and OLE K. HATLA,

Defendants.

Order Appointing Receiver, etc.

Now on this 23d day of July, A. D. 1900, conies the

complainant, Herbert H. Webster, above set forth, and

upon the complaint filed in said action on behalf of the

complainant comes on for hearing the application of said

complainant for the appointment of a receiver, and the

same having been considered by the Court, and the Court

having been fully advised in the premises, it is now here-

by:

Ordered, adjudged and decreed that Alexander McKen-

zie, of Nome, Alaska, be, and he is hereby, appointed re-

ceiver to take charge of and manage and control the

placer mining claim mentioned and described in said com-

plaint, and the said receiver is hereby authorized and

directed to take immediate possession of said placer min-

ing claim, and to manage, mine, and work the same, and

perform such other acts and things in and about said

premises as are authorized by law, and to preserve the
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gold ;hk1 golddust and proceeds resulting from the work-

ing and mining of said claim, and to dispose of the same,

subject to the further orders of this Court. It is further

ordered that said receiver, before entering upon the dis-

charge of his duties as such receiver, file with the clerk

of this Court a proper bond, with sureties to be approved

by the Judge of this Court, in the penal sum of |5,000,

conditional for the faithful discharge of his duties as such

receiver and accounting for all the funds coming into his

hands as such, according to the order of this Court.

Tt is further ordered that the said defendants, and each

and all of them, turn over and deliver to said receiver

immediate possession, control, and management of said

placer mining claim, and that the said defendants, and

each of them, are hereby restrained and enjoined until the

further older of this Court from interfering with the con-

trol or management of said receiver in the mining and

working of said placer mining claim, or any part thereof,

or from interfering in any manner whatever with the

possession or management of any part of the said prop-

erty over which said receiver is hereby appointed, or in

interfering in any manner to prevent the discharge of his

duties or of the operation of said property under the order

of this Court, until the farther order of this Court.

Dated this 23d day of July. A. I). 1900.

ARTHUR II. XOVKS,

District Judge.

Filed in the United Slates District Court, District of

Alaska, Second Division, Aug. 8, L900. Geo. V. Borch-

senius, Clerk. F. T. Merritt, Deputy.
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And by order made and entered herein on the 10th day

of August, 1900, in said District Court for the District of

Alaska, Second Division, by the said Honorable Arthur

H. Noyes, Judge thereof, wherein and whereby it was

ordered and decreed as follows:

[Title of Court and Cause.]

On reading the complaint and petition of the above-

named plaintiffs and the affidavits in support thereof, and

on reading the affidavits of the defendants herein in sup-

port of the motion asking for the discharge and dismissal

of the receiver heretofore appointed in the above-entitled

proceedings, and on hearing the oral arguments of the

attorneys for the several parties plaintiff and defendant

herein, it is hereby

Ordered that the said motion asking for the discharge

and dismissal of said receiver heretofore made under or-

der of this Court be, and the same is hereby, dismissed,

the appointment of said receiver being hereby confirmed,

and that the receivership be continued until the further

order of this Court.

Dated August 10th, 1900.

AKTHUE H. NOYES,

Judge.

[Endorsed] : Filed in the United States District Court,

District of Alaska, Second Division. Aug. 10, 1900. Geo.

V. Borchsenius, Clerk. F. T. Merritt. Deputy.
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By which first named order said complainanl was award-

ed a preliminary injunction against said respondents and

a receiver was appointed to take charge of the property

of respondents, and by which second named order the said

Court denied respondents' motion to vacate and set aside

said first named order, judgment, and decree, and re-

spondents herein hereby petition said Court for an order

allowing them to prosecute an appeal from said orders,

judgments, and decrees, and from each and every part

thereof, to the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit, under and in accordance

with the laws of the United States in that behalf made
and provided; also that an order be made fixing the

amount of security which respondents shall give and fur-

nish upon such appeal, and that upon the giving of said

security, proceedings in said District Court of Alaska be

suspended and stayed until the determination of said ap-

peal by the said United States Circuit Court of Appeals

for the Ninth Circuit, and that a writ of supersedeas issue

to said complainant, his agents and servants, under the

seal of this Court.

And your petitioners will ever pray, etc.

CHAS. PAGE,

EDW. H. McOUTCHEN,
SAMI, KNIGHT,

Solicitors for Respondents.

[Endorsed]: No. 635. In the United states circuit

Court <>f Appeals, in and for the Ninth Circuit. Herbert

II. Webster, Complainants, vs. Mickle -1. Nackkela et al.,
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Defendants and Respondents. Petition for order allow-

ing appeal. Filed August 29, 1900. F. D. Monckton,

Clerk. Page, McCutcken, Harding & Knight, Attorneys

for . Mills Building, San Francisco, Cal.

In the United States Circuit Court of Appeals, for the Ninth

Circuit.

HERBERT H. WEBSTER,
Complainant,

vs.

MIOKLE J. NACKKELA, OLE KLEM-

ETSEN and OLE K. HATTA,

Defendants and Appellants.

Assignment of Errors.

Mickle -T. Nackkela, Ole Klemetsen and Ole K. Hatta,

defendants and appellants above named, having appeal-

ed, or being about to appeal from that certain interlocu-

tory order, judgment, and decree made in the District

Court of the United States, in and for the District of

Alaska, Second Division, on the 23d day of July, 1900, in

an action pending in said court in which Herbert J. Web-

ster above named was plaintiff, and the said Mickle J.

Nackkela, Ole Klemetsen, and Ole K. Hatta were defend-

ants, which said order was filed in the court on the 8th

day of August, 1900, and also from that certain order

made and entered in the said court and in the said cause

on the 10th day of August, 1900, by which said first-

named order said plaintiff was awarded a preliminary in-
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junctiuii against said defendants, and a receiver was ap-

pointed to take charge of the property of defendants, and

by which said second-named order defendant's motion to

va.ate and set aside said lirst-nained order was denied,

says that in the record and proceedings in the said court,

in the said action, there are manifest errors, and assigns

the following as such errors, and presents and files the fol-

lowing as his assignment of errors upon the said appeal:

I.

The said District Court and the Judge thereof eared in

making the said interlocutory order of the 23d day of

July, 1900, granting an injunction and appointing a re-

ceiver.

II.

The said District Court and the Judge thereof erred in

making the said order of August 10th, 1900, refusing to

vacate and set aside the first-named order.

III.

The said District Court and the Judge thereof erred in

making the said order of July 23d, L900, in this, that the

said Court had not, nor had the Judge thereof, any juris-

diction to make the said order.

IV.

The said District Court and the Judge thereof erred in

making said order of July 23d, 191)0, i„ that the said

"id. p of July 23d was made without notice to defendants.
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V.

The said District Court and the Judge thereof erred in

making said order of July 23d, 1900, in that the said

Court abused its discretion and permitted an abuse of

its discretion in making said order.

VI.

The said District Court and the Judge thereof erred in

making said order of August 10th, 1900, in that the said

Court abused its discretion and permitted an abuse of

its discretion in making said order.

VII.

The said District Court and the Judge thereof erred in

making said order of July 23d, 1900, in that there was

no evidence presented to the said Court at the said time

sufficient to support the said order.

VIII.

The said District Court and the Judge thereof erred in

making said order of August 10th, 1900, in that there was

no evidence presented to the said Court at the said time

sufficient to support the said order.

IX.

The said District Court and the Judge thereof erred in

making said order of July 23d, 1900, enjoining said de-

fendants from interfering with the control by the said

receiver of the property involved in the said action, or

with the management thereof, without requiring any

bond or undertaking from plaintiff therefor.
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X.

The said District Court and the Judge thereof erred in

making its said order of July 23d, 1900, appointing a re-

ceiver and restraining defendants from interfering with

the management or control of said property without af-

fording defendants due process of law.

XI.

The said District Court and the Judge thereof erred in

requiring of said receiver a bond or undertaking in the

amount of five thousand dollars only.

XII.

The said District Court and the Judge thereof erred in

permitting an abuse of discretion in making said order

appointing a receiver upon the filing within the time

there designated of a bond or undertaking for five thou-

sand dollars only.

XIII.

The said District Court and the Judge thereof erred in

making the order of August 10th, 1900, and in refus-

ing to set aside the prior order of July 23d, 1900, in that

the said prior order was made and signed ex parte and

without any notice to the defendants,
i

XIV.

The said District Court and the Judge thereof erred in

making the said order of August 10th, 1900, and in refus-

ing to set aside the prior order of July 23d, 1900, in that

the said prior order was made and signed without requir-

ing any bond or undertaking from the plaintiff therefor,



112 Mickle J. NachTcela et al.

and no bond or undertaking therefor was subsequently

given by the plaintiff.

XV.

The said District Court and the Judge thereof erred in

making said order of August 10th, 1900, and in refusing

to set aside said prior order of July 23d, 1900, in that, on

tfie hearing prior to the making of the order of August

10th, 1900, the equities of plaintiff's complaint and affi-

davit were fully denied by the affidavit tiled by defend-

ants.

XVI.

The said District Court and the Judge thereof erred in

making said order of July 23d, 1900, in that the complaint

of plaintiff in the said action did not show facts justifying

the appointment of a receiver or the granting of an in-

junction, nor were sufficient facts shown by the proofs

adduce by the plaintiff.

XVII.

The said District Court and the Judge thereof erred in

making said order of July 23d, 1900, in that neither the

complaint of plaintiff nor the affidavits filed in the said

action on behalf of plaintiff stated any facts entitling the

plaintiff to any equitable relief whatever.

XVIII.
,

The said District Court and the Judge thereof erred in

authorizing and directing the receiver to take possession

of the property mentioned in said order.
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XIX.

The said District Court and the Judge thereof erred in

making said order of July 23d, and in refusing to set

aside the said order in this; that it is shown by the record

in the said action that the defendants were in the quiet

and peaceable possession of the property affected by the

said action, and had been in such quiet and peaceable pos-

session for more than one year next preceding the com-

mencement of the said action, under a claim of title by
and through the laws of the United States.

In order that the foregoing assignment of errors may be

and appear of record, the appellants above named present

the same to the Court, and pi ay that such disposition may
be made thereof as by the law and the statutes of the

United States in such cases is made and provided.

PAGE, MeCUTCHEN, HARDING & KNIGHT,

Attorneys for Appellant.

[Endorsed]
: Filed Aug. 29, 1900. F. D. Monckton,

Clerk.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, do hereby cer-

tify the foregoing to be a full, true, and correct copy of

an assignment of errors tiled in the cause, entitled

Mickle J. Nackkela et al., Appellants, vs. Herbert H.

Webster, Appellee, No. 635, as the original thereof re-

mains of record in my office.



114 MichU J. NacJckela et at.

Attest my hand and seal of said Circuit Court of Ap-

peals this 30th day of August, A. D. 1900.

[Seal] F. D. MONCKTON.

[10c. Revenue Stamp. Canceled.]

[Endorsed] : No. 3. No. 635. United States Circuit

Court of Appeals for the Ninth Circuit. Herbert H.

Webster, Complainant, vs. Mickle J. Nakkela et al., De-

fendants and Appellants. Assignment of errors. Filed

in the U. S. District Court, District of Alaska, Second

Division. Sept. 14, 1900. Geo. V. Borchsenius, Clerk.

John T. Reed, Deputy. Copy. Page, McCutchen, Hard-

ing & Knight, Attorneys for Appellants,

In the United States Circuit Court of Appeals, in and for

the Ninth Circuit.

HERBERT H. WEBSTER,

Complainant,

vs.

MICKLE J. NACKKELA, OLE KLEM-

ETSON, and OLE K. HATTA,

Defendants and Respondents.

Order Allowing Appeal.

On motion of Charles Page and Edward J. McCutchen,

counsel for respondents, and on filing the petition of
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Mickle J. Nackkela, Ole Klemetsen, and Ole K. Hatta

for an order allowing- an appeal, together with an assign-

incur of errors: \

It is ordered that an appeal be, and is hereby, allowed

to the United States Circuit Court of Appeals for the

Ninth Circuit from the interlocutory order, judgment,

and decree given and rendered herein on the 23d day of

July, 1900, in the District Court of the District of Alaska,

Second Division, and filed in said court on the 8th day of

August, 1900, granting an injunction pendente lite

against respondents herein, and appointing a receiver to

take charge of the property of respondents, and also

from the order made and entered herein on the 10th day

of August, 1900, in said Court denying respondents' mo-

tion to vacate and set aside said first named order, judg-

ment and decree.

That the amount of the bond upon said appeal be, and

is hereby, fixed at the sum of f20,000.

That upon the execution and approval of said bond by

this Court, a writ of supersedeas issue under the seal of

this Court directed to complainant herein, his agents

and servants, and the receiver appointed herein under

said first named order, that they desist and refrain from

in any manner interfering with said property, or in any

manner enforcing or attempting to enforce said order of

July 23d, 1900, filed as aforesaid mi ihe 8fch day of Au-

gust, L900, until said appeal be heard and determined,

or the further order of this Court
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That a certified transcript of the record and proceed-

ings be forthwith transmitted to the said United States

Circuit Court of Appeals.

Dated August 29th, 1900.

WM. W. MORROW,

Judge.

[Endorsed]: Filed Aug. 29, 1900. F. D. Monckton,

Clerk.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, do hereby

certify the foregoing to be a full, true, and correct copy

of an order filed in the cause entitled Mickle J. Nakkela

ef al., Appellants, vs. Herbert H. Webster, Appellee, No.

636, as the original thereof remains of record in mjr of-

fice.

Attest my hand and seal of said Circuit Court of Ap-

peals this 30th day of August, A. D. 1900.

[Seal] F. D. MONCKTON,

Clerk.

[10 Cent Revenue Stamp. Canceled.]

[Endorsed]: No. 3. No. 635. In the U. S. Circuit

Court of Appeals, in and for the Ninth Circuit. Herbert

H. Webster, Complainant, vs. Mickle Nackkela et al.,

Defendants and Respondents. Order allowing appeal.

Filed in the U. S. District Court, District of Alaska, Sec-

ond Division, Sept. 14, 1900. Geo. Y. Borchsenius,

Clerk. John T. Reed, Deputy. Copy. Page, Mc-

Cutchen, Harding & Knight, Attorneys for .
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UNITED STATES OF AMERICA—ss.

Citation (Copy).

The President of the United States, to Herbert H. Web-

ster, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court, of Appeals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, on the 28th day of September,

1900, pursuant to an order allowing an appeal duly en-

tered and of record in the clerk's office of the said United

States Circuit Court of Appeals for the Ninth Circuit,

wherein Miekle J. Nackkela, Ole Klemetsen and Ole K.

Hatta are appellants and you are appellee, to show cause,

if any there be, why the decree rendered against -the said

appellant, as in the said order allowing appeal men-

tioned, should not be corrected, and why speedy justice

should not be done to the parties in that behalf.

Witness, the Honorable WT
. W. MORROW, Judge of

the United States Circuit Court of Appeals for the Ninth

Judicial Circuit, at the city and county of San Francisco,

State of California, this 29th day of August, A. D. 1900.

WM. W. MORROW,
United States Circuit Judge for the Ninth Judicial Cir-

cuit.

[Endorsed] : Original. No. 3. No. G35. United States

Circuit Court of Appeals, for the Ninth Circuit. Miekle

J. Nakkela et al., Appellants, vs. Herbert H. Webster.
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Citation. Filed in the United States District Court, Dis-

trict of Alaska, Second Division. September 14, 1900.

Geo. V. Borchsenius, Clerk. John T. Keed, Deputy.

In the United States Circuit Court of Appeals, in and for

the Ninth Circuit.

HERBERT H. WEBSTER,

Complainant,

vs.

MICKLE J. NACKKELA, OLE KLEM-

ETSON, and OLE K. HATTA,

Defendants and Appellants.

Writ of Supersedeas.

United States of America—ss.

The President of the United States of America, to the

Honorable ARTHUR H. NOYES, Judge of the Dis-

trict Court for the District of Alaska, Second Divi-

sion, and to Herbert H. Webster, and Alexander Mc-

Kenzie, Greeting:

Whereas, in the above-entitled cause appellants have

petitioned this Court for an order allowing an appeal to

this Court from an interlocutory order, judgment, and de-

cree given and rendered on the 23d day of July, 1900, by

the District Court for the District of Alaska, Second Di-
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\ ision, granting unto complainants herein an injunction

ordering and directing defendants and appellants to

cease from working a certain placer mining claim in said

bill of complaint called No. 1 on Nugget Gulch or Nack-

kela Gulch, situate within said District of Alaska, and al-

so ordering and directing said defendants and appellants

lo turn over the possession of said mine unto the said

Alexander McKenzie as receiver thereof, and also order-

ing and directing said receiver to take possession of said

mine and mining property, and to conduct and work the

same as receiver thereof, together with such other and

various things as are in said order provided, and also al-

lowing an appeal from the order made and entered by

said Court in said action on the 10th day of August, 1900,

by which said Court denied appellants' motion to vacate

and set aside said first-named order, judgment, and de-

cree, and has also in said petition prayed for a writ of

supersedeas, and said appeal having 'been by said Circuit

Court of Appeals allowed and said petition for a writ of

supersedeas granted upon the appellants filing a bond in

tin- sum of $20,000 to be approved by this Court, and said

bond in said sum of $20,000 with approved sureties hav-

ing been filed and approved by this Court:

Now, therefore, you, the said Herbert H. Webster,

A lexander McKenzie and Arthur H. Noyes, Judge of said

District Court for the District of Alaska, Second Divi-

sion, and each of you, are hereby commanded that every

and all proceedings on any execution of the aforesaid or-

der, or in anywise molesting the said defendants and ap-
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pellants on the account aforesaid, or in any manner in-

terfering with his possession of said property, you en-

tirely surcease and refrain as being superseded, and that

you, the said Alexander McKenzie, do forthwith return

unto said defendants the possession of any and all prop-

erty of which you took possession under and by virtue of

said order, and that you do make return of this superse-

deas, together with your acts and doings thereon to said

District Court for the District of Alaska, Second Divi-

sion, as you will answer the contrary at your peril. And

you, the Judge of said District Court for the District of

Alaska, Second Division, are hereby commanded to stay

any and all proceedings, which may have issued as afore-

said upon said order, and to stay any and all further pro-

ceedings in relation to said order and the appointment of

a receiver thereunder in this case pending the appeal last

aforesaid to this Court.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 29th day of Aug-

ust, in the year of our Lord nineteen hundred.

[Seal] F. D. MONCKTON,

Clerk of the United States Circuit Court of Appeals for

the Ninth Circuit.
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[Endorsed] : No. 3. No. 635. U. S. Circuit Court of

Appeal®, Ninth Circuit. Herbert 11. Webster, Complain-

ant, vs. Mickle J. Nackkela et al., Defendants and Appel-

lants. Supersedeas. Filed in the U. S. District Court,

District of Alaska, Second Division. Sept. 14, 1900.

Geo. V Rorehsenius, Clerk. John T. TCeed, Deputy. Paoe.

McCutchen, Harding & Knight, Attorneys for .

Supersedeas Bond.

Know all men by these presents, that we, Mickel J.

Nakkela, Ole Klemetsen, and Ole K. Hatta, as principals,

and Fidelity and Deposit Company of Maryland, as sure-

ty, are held and firmly bound unto Herbert H. Webster,

in the full and just sum of $20,000, to be paid to the said

Herbert H. Webster, his certain attorneys, executors, ad-

ministrators, or assigns, to which payment, well and

truly to be made, wo bind ourselves, and our heirs, execu-

tors, administrators, and successors, respectively, jointly

and severally, firmly by these presents.

In witness whereof, we have caused these presents to

be executed this 2!) th day of August, A. D. 1900.

Whereas, lately at a District Court for (he District of

Alaska, Second Division, in a suit then pending in said

District Court between Herbert II. Webster as plaintiff,

and Mickel J. Xakkela, Ole Klemetsen and Ole K. Hatta
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as defendants, a certain interlocutory order, judgment, or

decree dated July 23, 1900, and filed in said court August

8, 1900, and a certain other order or decree dated August

10, 1900, and filed in said court on said date, were made

and rendered against the said Mickel J. Nakkela, Ole

Klemetsen and Ole K. Hatta; and

Whereas, the said Mickel J. Nakkela, Ole Klemetsen

and Ole K. Hatta have obtained from the United States

Circuit Court of Appeals, for the Ninth Circuit, an order

allowing an appeal from each of the said orders, and

granting a writ of supersedeas to reverse and set aside

the said orders and decrees; and

Whereas a citation dated August 29, 1900, directed to

the said Herbert H. Webster, plaintiff above named, has

issued, citing and admonishing him to be and appear at

the United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at San Francisco, in the State of

California, within thirty clays from the date hereof:

Now, the condition of the above obligation is such that

if the said Mickel J. Nackkela, Ole Klemetsen, and Ole K.

Hatta shall prosecute said appeal to effect, and shall an-

swer all damages and costs if he fails to make his pleas

good in the above-entitled cause in the said United States

Circuit Court of Appeals, then the above obligation to be

void; otherwise to remain in full force and virtue.

MICKEL J. NAKKELA.

OLE KLEMETSEN.

OLE K. HATTA.

By PAGE, McCUTCHEN, HARDING & KNIGHT,

Their Attorneys.



vs. Herbert II. Webster. 123

FIDELITY AND DEPOSIT COMPANY OF MARY
LAND.

By 0. H. WILSON. [Seal]

Its Attorney in Fact.

Attest: FRANK L. GILBERT,

Its General Agent.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, do hereby

certify the foregoing, together with the indorsements an-

nexed, to be a full, true, and correct copy of a bond filed

in the cause entitled Mickle J. Nakkela et al., Appellants,

vs. TTerbert H. Webster, Appellee, No. 035, as the original

thereof remains of record in my office.

Attest my hand and seal of said Circuit Court of Ap-

peals this 30th day of August A. D. 1900.

[Seal] F. D. MONCKTON,
Clerk.

[10c. Rev. Stamp. Canceled.]

[Endorsed]: No. 3. No. 635. U. S. Circuit Court of

Appeals, Ninth Circuit. Herbert IT. Webster, Complain-

ant, vs Mickel J. Nakkela. Ole Klemetsen, and Ole K.

Ilatta, Defendants and Appellants. Supersedeas Bond.

[Endorsed]: Filed Aug. 29, 1900. F. 1). Monckton, Clerk.

Copy. Filed in the U. S. Distiict Court, Districl of

Alaska, Second Division, Sept. 15, 1900-. Geo. V. Borch-

senins, Clerk. John T. Reed, Deputy. Page, MteCutchen,

Harding & Knight, Attorneys tor Appellants.

Endorsed]: The within bond is hereby approved this

29th day of August, 1900. Wm. W. Morrow, Judge.
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At a special term of the United States District Court, held

in and for the Second Division of the District of

Alaska, at the courthouse in Nome, in the Precinct

of Nome, on the 17th day of September, A. D. 1900.

Present: Honorable ARTHUR H. NOTES, Judge.

John T. Reed, Deputy Clerk. C. L. Vaiwter, United

States Marshal.

HERBERT H. WEBSTER,
Plaintiff,

vs.

MICKLE J. NACKKELA, OLE KLEM-

ETSEN, and OLE K. HATTA,

Defendants.

Order Staying Proceedings.

On reading and filing the certified copy of the petition

of defendants to the United States Circuit Court of Ap-

peals, in and for the Ninth Circuit, for an order allowing

them to prosecute an appeal to said Circuit Court of Ap-

peals from the interlocutory order, judgment, and decree,

given and rendered in this action, on the 23d day of July,

1900, in this District Court, appointing a receiver to take

charge of and control and manage the placer mining

claim mentioned in the complaint, said interlocutory or-

der embodying therein, as incident thereto, a restraining

clause, restraining' the defendants from interfering with

the property in the hands of the receiver, and also from

the order made and entered herein on the 10th day of

August, 1900, in this District Court, denying the defend-
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ants' motion for an order discharging and dismissing the

receiver theretofore appointed under the above-mentioned

order of the 23d day of July, 1900, and on reading and til-

ing the certified copy of the assignment of errors present-

ed to the said Circuit Court of Appeals by the defendants

herein; the order of Honorable William W. Morrow,
Judge of said Circuit Court of Appeals, dated August
29th, 1900, allowing an appeal to said Circuit Court of

Appeals for the Ninth Circuit from said interlocutory or-

der, judgment and decree; the citation issued on August
29th, 1900, by the said Honorable William W. Morrow,

Judge of said Circuit Court of Appeals, directed to the

plaintiff, Herbert H. Webster, citing him to appear be-

fore said Circuit Court of Appeals at San Francisco, Cali-

fornia, on the 28th day of September, 1900; the writ of

supersedeas granted herein on the 29th day of August,

1900, by the said United (States Circuit Court of Appeals,

directed to Honorable Arthur H. Noyes, Judge of the Dis-

trict Court for the District of Alaska, Second Division,

and to Herbert H. Webster and Alexander McKenzie;

and the certified copy of the supersedeas bond, dated the

29th day of August, 1900, it is hereby

Ordered that all further proceedings herein in relation

to said interlocutory order of said 2;Jd day of July, 1900,

of this Districl Court, be, and they are hereby, stayed

pending the said appeal from said interlocutory order to

said Circuit Court of Appeals.

By the Court.

ARTHUR 11. NOYES,
Judge of the District Court of the United stales, in and

for the District of Alaska, Second Division.
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[Endorsed] : No. 3. United States District Court, Dis-

trict of Alaska, Second Division. Herbert. H. Webster,

Plaintiff, vs. Mickle J. Nackkela et al., Defendants.

(Original.) Order Staving Proceedings. Filed in the TJ.

S. District Court, District of Alaska, Second Division.

Sept. 17, 1900. Geo. V. Borehsenius, Clerk. John T.

Reed, Deputy.

In the District Court of the United States, in and for the

District of Alaska.

HERBERT H. WEBSTER,
Plaintiff,

vs.

MIKKEL J. NACKKELA et al.,

Defendants.

Stipulation and Order Extending Time to Plead.

The time for the defendant, C. D. Lane and the Wild

Goose Mining and Trading Company, to plead to the com-

plaint herein or to make such motion thereto as they may

desire, is hereby extended ten days from the date hereof;

and it is hereby stipulated that, an order of Court may be

entered herein to the above effect.

Dated Nome, September 20, 1900.

HUBBARD, BEEMAN & HUME,

Attorneys for Plaintiff.
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Order.

Upon reading and filing the above stipulation, it is

hereby ordered that the foregoing time bo, and the same
is hereby, granted.

Dated 20 September, 1900.

ARTHUR II. XOVES.

Judge.

[Endorsed]: No. 3. U. 8. District Court, District of

Alaska, 2d Division. Herbert H. Webster vs. MikkeJ J.

Nakkela et al. Stipulation and order. Piled in the U.

S. District Court, District of Alaska, Second Division.

Sept. 21, 1900. Geo. V. Borchsenius, Clerk. John T.

Reed, Deputy

/// the District Court of the ( ititvd States, for the District of

Alaska, Second Division.

HERBERT WEBSTER,
Plaintiff,

vs.

MIKKEL J. NAKKELA et al.,

Defendants.

Motion to Strike Out Pc.rts of Amended Bill.

To Plaintiff Above Named, and Messrs. Hubbard, Bee-

man & Hume and Dudley Dw Hose, Esqr., Bis At-

torneys:

Gentlemen: You, and each of you, will take notice that

on Monday, the 8th day of October, 15)00, at 10 o'clock
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in the forenoon of said day, or as soon thereafter as coun-

sel may be heard, at the courtroom of this Court, at Nome,

Alaska, defendants above named, C. D. Lane and the

Wild Goose Mining and Trading Company, will move

this Court for an order striking from the amended com-

plaint on file herein the following portions thereof:

All of paragraph I in said complaint contained after

the words "United States,'' occurring for the first time

therein, upon the ground that the same is irrelevant and

immaterial.

All of paragraph IX in said complaint contained, upon

the ground that the same is irrelevant and immaterial.

All of the first section of paragraph X in said com-

plaint contained, upon the ground that the same is ir-

relevant and immaterial.

All of paragraph XI in said complaint contained, upon

the ground that the same is frivolous, irrelevant, and im-

material.

All of paragraph XII in said complaint contained, up-

on the ground that the same merely states a conclusion

of law, and is irrelevant, immaterial, and redundant.

So much of paragraph XV in said complaint contained

as is embraced in the clauses "with intent to defraud the

plaintiff of his rights, here," and uand for the purpose of

cheating and defrauding this plaintiff," upon the ground

that the same is immaterial and irrelevant.

Said motion will be made upon said amended com-

plaint and the other proceedings and records hereof, and

will be based upon the grounds heretofore stated.
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Dated Nome, Alaska, 29 September, 1900.

Yours, etc.,

PAGE, McCUTCHEN, HARDING & KNIGHT,
Attorneys for said Defendants.

[Endorsed]: No. 3. U. S. District Court, Alaska, Sec-

ond Division. Herbert Webster, Plaintiff, vs. Mikkel J.

Nakkela et al.. Defendants. Motion to strike out. Ser-

vice hereof admitted this 29th day of September, 1900.

Hubbard, Beeman & Hume, Plff's Attorneys. Filed in

the U. S. District Court, District of Alaska, Second Di-

vision. Sept. 29, 1900. Geo. V. Borchsenius, Clerk.

John T. Reed, Deputy. Page, McCutchen, Handing &
Knight, Attorneys for Defendants.

In the District Court of the United states, in and for the

District of Alaska, Second Division.

HERBERT WEBSTER,

Plaintiff,

vs.

MIKKEL J. NAKKELA et al.,

Defendants.

Demurrer.

Comes now the defendants above named, C. D. Lane
and the Wild Goose Mining and Trading Company, a

corporation, and demur to the amended complaint herein

upon (ho following grounds, to wit:
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I.

That in and by said amended complaint several al-

leged causes of action have been improperly united, in-

asmuch as an alleged cause of legal action grounded

upon fraud has been improperly united with an alleged

cause of legal action of ejectment and for the restitu-

tion of the premises herein involved; and furthermore,

the foregoing alleged causes of legal action have been

improperly united with an alleged cause of action of an

equitable nature for the appointment of a receiver, for

an injunction and for an accounting.

Also said alleged causes of action have not been

separately stated.

II.

That said amended complaint does not state facts

sufficient to constitute a cause of action against these

defendants or either of them.

Wherefore, said defendants pray that they may go

hence with their costs in this behalf sustained.

PAGE, McCUTCHEN, HARDING & KXIGHT,

Attorneys for said Defendants

[Endorsed]: No. 3. U. S. District Court, Second Di-

vision. Herbert Webster, Plaintiff, vs. Mikkel J. Xakke-

la et al., Defendants. Demurrer. Service hereof ad-

mitted this 29th day of September, 1900. Hubbard, Bee-

man & Hume, Plff's Attorneys. Filed in the U. S. Dis-

trict Court, District of Alaska, Second Division. Sept.

29, 1900. Geo. V. Borchsenius, Clerk. John T. Reed,

Deputy. Page, McCutchen, Harding & Knight, Attor-

neys for Defendants.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

MICKEL J. NACKKELA, OLE KLEM-
ETSEN, OLE K. HATTA, CHARLES
D. LANE, and THE WILD GOOSE
MIXING AND TRADING COM-
PANY (a Corporation),

Petitioners,

vs.

THE DISTRICT COURT OF THE
UNITED STATES, FOR THE
DISTRICT OF ALASKA, SECOND
DIVISION, and Honorable ARTHUR
H. NOYES, Judge Thereof,

Respondents. /

Order for Writ of Certiorari.

^n motion of Messrs. Charles Page and Edward J.

hi t chen, of counsel for petitioners above named, and

-a reading and filing the petition of said petitioners

Mickel J. Nackkela, Ole Klemetsen, Ole K. Hatta, Charles

D. Lane, and the Wild Goose Mining and Trading Com-

pany, a corporation, the parties beneficially interested,

praying for a writ of certiorari directed to the respondent

above named, the Districl Court of the United States

for the District of Alaska, Second Division, and Honor-

able Arthur II. Xoyes, Judge thereof, requiring the said

respondent to certify and return to this Court all pro-
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ceedings had by or before said respondent in a certain

action or proceeding heretofore instituted in the said

District Court of the United States for the District of

Alaska, Second Division, in which said action Herbert

H. Webster is plaintiff, and the said Michel J. Mackkela,

Ole Klemetsen and Ole K. Hatta are defendants, and

praying for further relief, and it manifestly appearing

that there is good cause therefor, and that the said

Court exercising judicial functions has in the said mat-

ter exceeded its jurisdiction, and that there is no other

plain, speedy, and adequate remedy, and being therefore

willing to be certified of the said action or proceedings:

It is hereby ordered that the petition be granted; that

a bond be required of said petitioners in the sum of ten

thousand dollars, and in a form to be approved by this

Court.

That upon the execution and approval of such bond by

this Court a writ of certiorari issue out of and under the

seal of this Court, directed to respondent herein, re-

quiring and commanding the said respondent to certify

fully and send to this Court a transcript of the record

and proceedings in the action aforesaid, that the same

may be reviewed by this Court, and further command-

ing and requiring the said respondent in the meantime

to desist from any further proceedings in the said action

and the said matter.

Done in open court this 4th day of September, 1900.

WM. W. MORROW,

JOHN J. DE HAVEN,

Judges United States Circuit Court of Appeals.
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[Endorsed]
:
Order for writ of certiorari. Filed Sep.

4, 1900. P. D. Monckton, Clerk.

I, Frank D. Monckton, Clerk of the United States
Circuit Court of Appeals for the Ninth Circuit, do hereby
certify the foregoing to be a full, true, and correct copy
of an order for writ of certiorari this day filed in the

cause entitled Mickle J. Nackela et al., Petitioners, vs.

The District Court of the United States for the District

of Alaska, Second Division, etc., Respondent, No. 643, as

the original thereof remains of record in my office.

Attest my hand and seal of said Circuit Court of Ap-

peals this 4th day of September, A. D. 1900.

[Seal ] F. D. MONCKTON,

Clerk.

[10c. Revenue Stamp. Canceled.]

[Endorsed]
: No. 3. U. S. Circuit Court of Appeals for

the Ninth Circuit. Mickel J. Nackkela et al., Petitioners,

vs. The District Court of the United States for the Dis-

trict of Alaska, etc., Respondent. Order for writ of

certiorari. Filed in the U. S. District Court, District of

Alaska, Second Division. Oct. 1, 1900. Geo. V. Bor-

chsenius, Clerk. John T. Reed, Deputy. Page, McCut-

chen, Harding & Knight, Attorneys for Petitioners.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

MICKEL J. NACKKELA, OLE KLEM-
ETSEN, OLE K. HATTA, CHARLES
D. LANE, and THE WILD GOOSE
MINING AND TRADING COM-
PANY (a Corporation),

Petitioners,

vs.

THE DISTRICT COURT OF THE
UNITED STATES. FOR THE
DISTRICT OF ALASKA, SECOND
DIVISION, and Honorable ARTHUR
H. NOYES, Judge Thereof,

v Respondents.

Bond on Certiorari.

Whereas, the petitioners above named have petitioned

the above-named Court for a writ of certiorari to re-

view certain proceedings had in the District Court of the

United States for the District of Alaska, Second Division,

in a certain action instituted in the said court in which

one Herbert H. Webster is the plaintiff, and the peti-

tioners Mickel J. Nakkela, Ole Klemetsen and Ole K.

Hatta are the defendants, and particularly the order of

said Court made on the 23d day of July, 1900, appoint-

ing one Alexander McKenzie as receiver for certain prem-
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ises in the said order referred to, together with such other

and various things as are in the said order provided,

and also the order of said Court made on the 10th day of

August, 1000, by which said Court denied said defend-

ant's motion to vacate and set aside said first named or-

der:

Now, therefore, we, the undersigned, in consideration

of the premises, and of the issuing of said writ of cer-

tiorari, do jointly and severally undertake in the sum of

ten thousand (10,000) dollars and promise to the effect

that in case said writ of certiorari shall issue, the said

petitioners will pay to the said plaintiff, Herbert H.

Webster, such damages, not exceeding said sum of ten

thousand (10,000) dollars, as such plaintiff may sustain

by reason of said writ of certiorari, if the above-named

Court finally decide that the proceedings so certified were

without such error as is subject to review by this Court

in this proceeding.

In witness whereof, we have caused these presents to

be executed this fourth day of September, 1900,

WILD GOOSE MINING AND TRADING COMPANY.
[Seal] By H. G. STEVENSON,

Secretary.

FIDELITY AND DEPOSIT COMPANY OF MARY-
LAND.

[Seal] OSCAR T. BARBER,
Its Attorney in Fact.

Attest: PRANK L. GILBERT,
Its General Agent.

Approved

:

WM. W. MORROW,
Judge.
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[Endorsed]: Filed Sep. 4, 1900. F. D. Monckton,

Clerk.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit court of Appeals for the Ninth Circuit, do hereby

certify the foregoing to be a full, true, and correct copy

of a bond on certiorari this day executed and filed in

the cause entitled Mickle J. Nackkela et al., Petitioners,

vs. The District Court of the United States for the Dis-

trict of Alaska, Second Division, etc., Respondent, No.

643, as the original thereof remains of record in my office.

Attest my hand and seal of said Circuit Court of Ap-

peals this 4th day of September, A. D. 1900.

[Seal] F. D. MONCKTON,
Clerk.

[10 Cent Rev. Stamp. Canceled.]

[Endorsed] : No. 3. U. S. Circuit Court of Appeals for

the Ninth Circuit. Mickel J. Nackkela et al., Petitioners,

vs. The District Court of the United States for the Dis-

trict of Alaska, Second Division, etc., Respondent. Bond

on certiorari. Filed in the U. S. District Court, District

of Alaska, Second Division. Oct. 1, 1900. Geo. Y. Bor-

chsenius, Clerk. John T. Reed, Deputy. Page, McCut-

chen, Harding & Knight, Attorneys for Petitioners.
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In the United States Circuit Court of Appeals for the Ninth

Circuit.

MIOKEL J. NACKKELA, OLE KLEM-\

ETSEN, OLE K. HATTA, CHARLES
I). LANE, and THE WILD GOOSE
MINING AND TRADING COM-

PANY (a Corporation),

Petitioners,

vs.

THE DISTRICT COURT OF THE
UNITED STATES, FOR THE
DISTRICT OF ALASKA, SECOND
DIVISION, and Honorable ARTHUR
H. NOYES, Judge Thereof,

Respondents.

Writ of Certiorari.

United States of America—ss.

The President of the United States of America, to the

District Court of the United States for the District

of Alaska, Second Division, and to Honorable Ar-

I hur H. Noyes, Judge of said Court, Greeting:

Whereas, petitioners above named have petitioned this

Couri for a writ of certiorari to review certain proceed-

ings had in the District Court of the United States for

the District of Alaska, Second Division, in a certain ac-
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tion instituted in the said court, in which one Herbert

H. Webster is the plaintiff and the petitioners Mickel

J. Nackkela, Ole Klemetson and Ole K. Hatta are the

defendants, and particularly the order of said Court made

on the 23d day of July, 1900, appointing one Alexander

McKenzie as receiver for certain premises, to wit, a cer-

tain placer mining claim known and described as Placer

Mining- Claim No. 1 on Nugget Gulch or Nackkela Gulch

a tributary to Anvil Creek, in the Oape Nome Mining

District, District of Alaska, placing the said receiver in

possession of the said property, and enjoining the said

defendants from interfering with the said receiver in

his possession of the said property, together with such

other and various things as are in said order provided,

and also the order of said Court made on the 10th day of

August, 1900, by which said Court denied said defend-

ant's motion to vacate and set aside said first named or-

der; and whereas, this Court has granted the said peti-

tion upon the filing by petitioners of a bond in the sum

of ten thousand dollars to be approved by this Court; and

whereas, the said bond in the said sum of ten thousand

dollars, with approved sureties, has been approved and

filed:

We therefore command you that you certify fully and

send to our United States Circuit Court of Appeals for

the Ninth Circuit, at the city of San Francisco, in the

State of California, on the eighth day of October, 1900, a

transcript of the record and proceedings in the action

aforesaid, to wit, the bill of complaint; order appointing

a receiver; order for service of order appointing a receiver
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and to show cause why the said order should not be
made permanent; bond of the receiver; oath of the re-

ceiver; notice of motion to vacate the order appointing

a receiver; motion to vacate the order appointing a re-

ceiver; all affidavits annexed thereto and used on the

hearing of said motion, particularly the affidavits of G.

W. Price, of A. N. Kittilsen, together with the Exhibits

"A," "B," and "C," to said affidavits attached; all affi-

davits used on behalf of plaintiff on said hearing, par-

ticularly the affidavit of Herbert H. Webster, together

with Exhibits "A," "B," and "C," thereto attached; all

the reply affidavits used by defendants on the hearing

of said motion, particularly the affidavits of A. X. Kit-

tilsen, of G. W. Price, of Tom T. Lane, together with

Exhibit "A" thereto attached, the affidavits of Kenneth
M. Jackson, together with Exhibits "A," "B," and "C"

thereto attached, of Jafet Lindeberg, of Anna G. Lane;

all oral testimony and proceedings had on the hearing

of said motion, the order refusing to vacate the order

appointing a receiver, with all things touching the same,

as fully and entirely as it remains before you, by what-

soever names the parties may be called therein, that the

same may be reviewed by our United States Circuit Court

<>f Appeals for the Ninth Circuit.

And in the meantime we command and require you, the

said District Court of the United States for the District

Of Alaska. Second Division, and the Honorable Arthur

II. Xoyes, Judge of said Court, to desist from and stay

any further proceedings in the said action and in the

matter so to be reviewed, and from every and all pro-

ceedings on any execution of the aforesaid orders.
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Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the United States, this 4th day of Sep-

tember, in the year of our Lord nineteen hundred.

tSeal ] F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals for

the Ninth Circuit.

I, Frank D. Monckton, Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, do hereby
certify the foregoing to be a full, true, and correct copy
of a writ of certiorari this day issued in the cause en-

titled Mickle J. Nackkela et al., Petitioners, vs. The Dis-

trict Court of the United States for the District of Alas-

ka, Second Division, etc., Respondent, No. 643, in said

Circuit Court of Appeals.

Attest my hand and seal of said Circuit Court of Ap-
peals this 4th day of September, A. D. 1900.

[Seal] F. D. MONCKTON,

Clerk.

[10c. Revenue Stamp. Canceled.]

[Endorsed]
: No. 3. U. S. Circuit Court of Appeals for

the Ninth Circuit. Mickel J. Nackkela et al., Petitioners,

vs. The District Court of the United States for the Dis-

trict of Alaska, Second Division, etc.,Respondent. Writ
of certiorari. Filed in the U. S. District Court, Dis-

trict of Alaska, Second Division. Oct. 2, 1900. Geo. V.

Borchsenius, Clerk. John T. Reed, Deputy. Page, Mc-

Cutchen, Harding & Knight, Attorneys for Petitioners.
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Jn the District Court of the United States, in and for the

District of Alaska, Second Division.

HERBERT WEBSTER,
Plaintiff,

vs.

MIKKEL J. NAKKELA et al.,

Defendants.

Praecipe for Transcript.

To the Clerk of the Above Court:

You will please prepare as soon as possible a duly

certified copy of the record hereof on appeal from the or-

der, judgment, and decree herein dated July 23d, 1900,

and from the order herein dated August 10, 1900, as

heretofore orally directed, and transmit the same with

all dispatch to the clerk of the Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California, charg-

ing the costs hereof to the above-named defendants.

Dated 2d October, 1900.

PAGE, McCUTOHEN, HARDING & KNIGHT,

Attorneys for Defendants and Appellants.

[Endorsed] : No. 3. U. S. District Court, Alaska. Her-

bert Webster vs. M. J. Xakkela et al. Praecipe. Filed

in the U. S. District Court, District of Alaska. Second

Division. Oct. 2, 1900. Geo. V. Borchseniua John T.

Reed, Deputy.
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In the United States Circuit Court of Appeals for the Ninth

District.

MIKKEL J. NAKKELA, CHARLES D.

LANE, and THE WILD GOOSE
MIXING AND TRADING COM-

PANY (a Corporation),

Petitioners,

vs.

THE DISTRICT COURT OF THE
UNITED STATES FOR THE
DISTRICT OF ALASKA, SECOND
DIVISION, and Honorable ARTHUR
H. NOTES, Judge Thereof,

Respondents.

Praecipe for Transcript.

To the Clerk of the Above-entitled District Court:

You will please forthwith prepare and transmit to the

clerk of the Circuit Court of Appeals, Ninth Circuit, at

San Francisco, California, as speedily as possible, a duly

certified copy Of the record of the cause pending in the

United States District Court for the District of Alaska,

Second Division, entitled Herbert Webster, Plaintiff, vs.

Mikkel J. Nakkela et al., Defendants, under the order
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for and writ of certiorari on tile herein, charging the costs

herein to the above-named petitioners.

Dated 2d October, 1900.

PAGE, McCUTCHEN, HARDING & KNIGHT,

Attorneys for Petitioners.

[Endorsed]
: No. 3. U. S. Circuit Court of Appeals. M.

J. Nakkela et al., vs. District Court of U. S. Praecipe.

Filed in the U. S. District Court, District of Alaska, Sec-

ond Division. Oct. 2, 1900. Geo. V. Borchsenius, Clerk.

John T. Keed, Deputy.

Clerk's Certificate to Transcript.

Uuited States District Court, 1

r SS
District of Alaska, Second Division.

J

I, George V. Borchsenius, Clerk of the United States

District Court for the District of Alaska, Second Division,

do hereby certify that I have compared the foregoing-

copy with the original papers in the action entitled there-

in, now on hie and of record in my office at Nome, in the

District of Alaska, and that the same is a true and per-

fecl transcript of said original and of the whole thereof.

Witness my hand and the seal of said court, this 27'th

<hiy of October, A. D. 1900.

|
Seal] GEO. V. BORCHSENIUS,

Clerk.

[Ten Cent U. S. Int. Rev. Stamp. Canceled.]
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[Endorsed] : In the United States District Court for

the District of Alaska, Second Division. Webster vs.

Nakkela. Transcript of record under writ of certiorari.

Cost of transcript under writ $163.80, paid by appellant

Nakkela.

[Endorsed] : No. 635. In the United States Circuit

Court of Appeals for the Ninth Circuit. Mickle J. Nack-

kela, Ole Klemetson, and Ole K. Hatta, Appellants, vs.

Herbert H. Webster. Transcript of Record. On Ap-

peal and Return to Writ of Certiorari.

Filed December 3d, 1900.

F. D. MONCKTON,

Clerk United States Circuit Court of Appeals for the

Ninth Circuit.
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IN TH1m
United States Circuit Court of Appeals.

For the Ninth Circuit.

MICKLE J. NACKKELA et al.,

Appellants,

v.

HERBERT H. WEBSTER,
Appellee.

)No. 635

APPELLANTS' BRIEF.

In this cause there is no need that the appellant

should file with the Court any argument for the re-

versal of the orders of the lower Court. This Court

has, already, in the McKenzie matter, reviewed the pro-

ceedings found in the record and determined that the

order appointing a receiver was utterly unwarranted.

In the Tornanses case, we have submitted our views

as to the propriety of this Court in determining the legal

question arising from the alienage of the first locator.

We beg to refer to the brief in that case in this matter.

Respectfully submitted,

Page, McCutchen, Harding & Knight,

Attorneys for Appellant.
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TRANSCRIPT OF RECORD.

Appealed from the Circuit Court of the United

States, for the District of Oregon.

Fjlmer-Rollins Co. Print, 424 Sansome St., S. F.

FILED
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United Slates Circuit Court of Appeals, Ninth Circuit.

UNITED STATES,

Complainant and Appellee,

\ :

OREGON & CALIFORNIA RAILROAD 1

COMPANY,
Defendant and Appellant.

Citation.

To the United States, Greeting:

The Oregon & California Railroad Company having, on

this day, been granted an order of appeal to the United

States Circuit Court of Appeals for the Ninth Circuit,

from the decree entered on June 15th, 1900, in suit No.

2,388 in the Circuit Court of the United States for the

District of Oregon, brought by the United States as com-

plainant against the said company; and the bond on ap-

peal of the said company having been this day filed and

approved:

You are hereby cited and admonished to be and appear

before the United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, on Septem-

ber 3d, 1900, to show cause, if any there be, why the said

decree should not be corrected, and speedy justice should

not be done to the parties in that behalf.
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Given under my hand, at Portland, Oregon, on August

11th, 1900.

CHARLES B. BELLINGEB,

Judge.

Due service admitted on August 11th, 1900.

JOHN H. HALL,

IT. g. Attorney, District of Oregon.

[Endorsed] : No. 2,388. United States Circuit Court

of Appeals, 9th Circuit. United States vs. Oregon and

California Bailroad Co. Citation. United States Circuit

Court. Filed August 11, 1900. J. A. Sladen, Clerk.

District of Oregon. Win. D. Fenton, Portland, Or.,

and Wm. Singer, Jr., N. E. corner Second and Mission

Streets, San Francisco, Cal., Attorneys for Appellant.

In the Circuit Court of the United States for tJw District of

Oregon.

April Term, 1897.

Be it remembered, That on the 15th day of April, 1897,

there was duly filed in the Circuit Court of the United

States for the District of Oregon, a bill of complaint,

in words and figures as follows, to wit:



vs. The United States.

Tn the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES,

Complainant,

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

United States for the District of Oregon, Sitting in

Equity

:

The United States of America, by Joseph McKenna, its

attorney general, brings this its bill of complaint as

against the above-named defendant, and complaining

says:

Par. 1.—That during all the times hereinafter men-

tioned, the Oregon & California Railroad Company was a

corporation duly incorporated under and by virtue of the

general laws of the state of Oregon.

Par. 2.—That the Congress of the United States by an

act entitled, "An act granting lands to aid in the con-

struction of a railroad and telegraph line from the Cen-

tral Pacific Railroad in California, to Portland, in Ore-

gon," approved July 25, 18G6, authorized such company

organized under the laws of Oregon, as the legislature of
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said state should thereafter designate, to construct a rail-

road and telegraph line within the State of Oregon, begin-

ning at the city of Portland, and running thence through

the Willamette, Umpqua, and Rogue River valleys to the

southern boundary of Oregon, there to connect with an-

other railroad authorized in said act to be built in the

State of California, and granted to said Oregon company

every alternate section of public land, not mineral, desig-

nated by odd numbers, to the amount of twenty alternate

sections per mile, ten on each side of said railroad, and

when any of said alternate sections or parts of sections

should be found to have been granted, sold, reserved, oc-

cupied by homestead settlers, pre-empted, or otherwise

disposed of, other lands designated as aforesaid should

be selected by said company in lieu thereof under the di-

rection of the secretary of the interior, in alternate sec-

tions designated by odd numbers as aforesaid, nearest to

and not more than ten miles beyond the limits of said

first-named alternate sections, and as soon as the com-

pany should file in the office of the secretary of the inte-

rior a map of survey of said railroad, or any portion

thereof not less than sixty continuous miles from either

terminus, the secretary of the interior should withdraw

from sale the public lands therein granted on each side of

said railroad so far as located and within the limits above

specified.

And your orator shows that by joint resolution, adopt-

ed October 20, 1868, of the legislature of the State of Ore-

gon, the Oregon Central Railroad Company was desig-

nated, in accordance with said last-mentioned act of Con-

gress, as capable of receiving and undertaking the privi-
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leges, franchises, grants, and duties above set forth, and

did become the corporation entitled to all the benefits

and subject to all the obligations of said act of Congress,

and that on or about April 4, 1870, the said Oregon & Cali-

fornia Railroad Company, a corporation duly organized

under the laws of Oregon, became the successor and as-

sign of said Oregon Central Railroad Company.

Par. 3.—And your orator would further show unto

your Honors, that in the year 1870 the officers of the Ore-

gon & California Railroad Company definitely fixed the

line of said railroad authorized by said act of Congress,

and filed a plat thereof in the office of the commissioner

of the general landoffice and presented the same to the

then secretary of the interior, showing among other

things a route along the line authorized by said act of

Congress, approved July 25, 1866, and the following de-

scribed, among other lands in the State of Oregon, were

odd-numbered sections or parts of odd-numbered sections

of public lands, not mineral, without the place limits and

within the indemnity limits of said proposed line of rail-

road as designated by said map, viz: the S. £ of the N. E.

i, the N. W. i of the S. E. i, the N. E. i of the S. W. J, and

the S. E. I of the N. W. £ of sec. 1, tp. 2 south, range 5,

west of the Willamette meridian.

Par. 4.—And your orator would further show unto your

Honors, that on the 22d day of November, 1853, John ^V.

Ilines, a duly qualified donation claimant under the laws

of the United States, duly filed a donation notification No.

3,390 for a half section of land embracing among other

lands the S. \ of the N. E. j, the N. W. £ of the S. E. ^, the

N. E. \ of the S. W £, and the S. E. \ of the N. W. ± of sec.
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1, tp. 2 south, range 5 west of the Willamette meridian,

and that the said land was not public land subject to the

grant to said Oregon & California Railroad Company.

Par. 5.—And your orator would further show unto

your Honors, that on the 12th day of July, 1871, the Presi-

dent of the United States, without knowledge of the ad-

verse claim of John W. Hines, issued to the defendant,

the Oregon & California Railroad Company, a patent for

the following described lands amongst other lands, to

wit: The S. £ of the N. E. £, the N. W. \ of the S. E. £, the

N. E. I of the S. W. £, and S. E. \ of the N. W. \ of sec. 1,

tp. 2 south, range 5 west of the Willamette meridian.

But your orator avers that the ministerial officers of

your orator acted mistakenly, erroneously, and contrary

to law in issuing patent to the defendant the Oregon &
California Railroad Company for the lands described

herein under the facts as stated herein, and so your ora-

tor avers that said patent to said lands is void and should

be so declared, but that said defendant company still

claims title to said lands under said patent and withholds

said lands from your orator.

Par. 6.—And your orator further shows that the Con-

gress of the United States, by an act entitled "An act to

provide for the adjustment of land grants made by Con-

gress to aid in the construction of railroads, and for the

forfeiture of unearned lands, and for other purposes,"

approved March 3, 1887, directed and authorized the sec-

retary of the interior to adjust all grants theretofore un-

adjusted, and if it should appear that any lands had been

erroneously patented to any railroad company, to make

demand for relinquishment or reconveyance, and if such
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company should refuse to reconvey within ninety days,

then it should be the duty of the attorney general to com-

mence and prosecute in the proper court the necessary

proceedings to cancel such patents and restore title to the

United States. And your orator avers that on the 15th

day of May, 1895, the total grant of lands in the State of

Oregon under said grant of July 25, 1866, to said Oregon

Central Railroad Company, to the rights of which said

Oregon & California Railroad Company had succeeded

as aforesaid was unadjusted, and the secretary of the in-

terior, regarding the said patent to the above-described

lands as erroneously issued, directed the commissioner

of the general landoffice to request reconveyance as pro-

vided by statute, and in accordance with such direction

the commissioner of the general landoffice did, on said

15th day of May, 1895, make demand on said railroad

company by a letter addressed to William Mills, land

agent of the Oregon & California Railroad Company, con-

trolling the grant for said Oregon & California Railroad

Company, for reconveyance of said above-described

lands. And your orator avers that no response has been

made to said demand for reconveyance as requested, and

that said defendant company has refused and still refuses

to so reconvey said lands.

Forasmuch, therefore, as your orator is without ade-

quate remedy in a court of law, and to the end that the

said defendant company may, if it can, show why your

orator should not have the relief herein prayed, and the

matters herein may be determined according to equity

and good conscience, your orator brings this suit and

prays that patent purporting to convey title to said above-
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described lands may be set aside, canceled, and declared

null and void. And your orator prays all other and

proper relief in the premises

And may it please your Honors to grant unto your ora-

tor a writ of subpoena, issuing out of and under the seal

of this court, directed to the defendant, the Oregon &

California Railroad Company, commanding it on a day

certain and under a certain penalty therein to be speci-

fied, personally to be and appear in this court and then

and there to answer, but not under oath (an answer un-

der oath being hereby expressly waived), and to abide

such order and decree as to your Honors may seem

proper. I

JOSEPH McKENNA,

Attorney General of the United States.

DANIEL R. MURPHY,

United States Attorney for Oregon.

By CHAS. J. SCHNABEL,

Assistant United States Attorney.

Filed April 15, 1897. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.
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And afterward, to wit, on the 15th day of April, 1897,

there was issued out of said court a subpoena ad

respondendum, in words and figures as follows, to

wit:

In the Circuit Court of the United States, for the District of

Oregon.

IN EQUITY.

THE UNITED STATES,

Complainant,

vs.

/ No 2 ^99
THE OREGON & CALIFORNIA RAIL '

ROAD COMPANY,
Defendant

Subpoena Ad Respondendum.

The President of the United States of America, to The

Oregon & California Railroad Company, Greeting:

You and each of you are hereby commanded that you

be and appear in said Circuit Court of the United States,

at the courtroom thereof, in the city of Portland, in said

district, on the first Monday of June next, which will be

the 7th day of June, A. D. 1897, to answer the exigency

of a bill of complaint exhibited and filed against you in

our said court, wherein the United States is complainant

and you are defendant, and further to do and receive
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what our said Circuit Court shall consider in this behalf,

and this you are in no wise to omit under the pains and

penalties of what may befall thereon.

And this is to command you the Marshal of said dis-

trict, or your deputy, to make due service of this our writ

of subpoena and to have then and there the same.

Hereof fail not.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 15th day of April,

in the year of our Lord, one thousand eight hundred and

ninety-seven, and of the independence of the United

States the one hundred and twenty-first.

[Seal of U. S. Circuit J. A. SLADEN,
Court, District of Oregon.] p, .

Memorandum Pursuant to Equity Rule No. 12 of the Su-

preme Court of the United States.

The defendant is to enter his appearance in the above-

entitled suit in the office of the clerk of said court on or
«

before the day at which the above writ is returnable;

otherwise the complainant's bill therein may be taken

pro confesso.
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Return to Subpoena ad Respondendum.

United States of America, )
> ss.

District of Oregon.
)

I hereby certify that on the 15th day of April, 1897, at

Portland, Multnomah county, in said District I duly

served the within subpoena ad respondendum upon the

therein named, the Oregon & California Railroad Com-

pany, by delivering to R. Koehler, vice-president and

general manager thereof, personally a true copy of said

subpoena ad respondendum duly certified to me as

United States marshal, together with a copy of the com-

plaint in the within-entitled action duly certified to by

Daniel R. Murphy, United States attorney.

HENRY C. GRADY,

United States Marshal.

By H. H. Henderson,

Deputy.

[Endorsed] : No. 2,388. In the Circuit Court of the

United States, for the District of Oregon. In Equity.

The United States vs. The Oregon & California Railroad

Company. Subpoena ad respondendum. Returned and

filed April 15, 1897. J. A. Sladen, Clerk. By G. H.

Marsh, Deputy Clerk.
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And afterward, to wit, on the 7th day of June, 1897, there

was duly filed in said court a praecipe for appear-

ance of defendant, in words and figures as follows, to

wit:

In the Circuit Court of the United States, Ninth Circuity

for the District of Oregon.

IN EQUITY.

THE UNITED STATES,
Complainant,

vs.

No. 2,388.

THE OREGON & CALIFORNIA

RAILROAD COMPANY,
I Defendant.

Praecipe for Appearance of Defendant.

The clerk of the above-mentioned court will please en-

ter the appearance herein of the defendant Oregon &
California Railroad Company, by the undersigned, its at-

torneys and counsel. I

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

WM. F. HERRIN,

Counsel for Defendant.

Filed and entered June 7, 1897. J. A. Sladen, Clerk

U. S. Circuit Court, District of Oregon.



vs. The United States. 13

And afterward, to wit, on Thursday, the 1st day of July,

1897 the same being the C9th judicial day of the reg-

ular April term of said court—Present the Honor-

able CHARLES B. BELLINGER, United States Dis-

trict Judge presiding—the following proceedings

were had in said case, to wit:

/// the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD COMPANY.

No. 2,388.

July 1,

1897.

Order Extending Time for Defendant to Plead.

Now, at this day, on motion of Mr. W. D. Fenton, of

counsel for the defendant, it is ordered that the time in

which said defendant is allowed to plead herein be, and

it is hereby, extended to Monday, August 2, 1897.
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And afterward to wit, on Friday the 23d day of July,

1897, the same being the 89th judicial day of the

regular April term of said court—Present, the Hon-

orable CHARLES B. BELLINGER, United States

District Judge presiding—the following proceedings

were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD CO.

No. 2,388.

} July 23,

1897.

Order Extending Time for Defendant to Plead.

Now, at this day, on motion of Mr. Charles J. Schnabel,

assistant United States attorney it is ordered that the

time heretofore allowed the defendant herein to plead in

this cause be, and the same is hereby, extended to the

rule day in September, 1897. i
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And afterward, to wit, on the 23d day of August, 1897,

there was duly filed in said court demurrer to the

bill of complaint herein, in words and figures as fol-

lows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

District of Oregon.

IN EQUITY.

THE UNITED STATES,

Complainant,

vs.

THE OREGON & CALIFORNIA RAIL- (

ROAD COMPANY,
Defendant.

Demurrer to Bill of Complaint.

The demurrer of the defendant, the Oregon & Califor-

nia Railroad Company, to the bill of complaint of the

United States, complainant in the above-entitled suit.

The defendant demurs to the complainant's bill of

complaint, and for causes of demurrer shows:

1. The said bill does not make out or show such cause

or causes as do, or ought to, entitle the complainant to

the relief prayed, or any relief, from or against this de-

fendant.

2. It is not shown that the complainant has any inter-

est in the relief sought.

3. It appears by the said bill that the patent which

it asks the cancellation of was issued to the defendant
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by the complainant on July 12th, 1871; and that this suit

is barred by the provisions of sec+'^n 382 of the Code of

Civil Procedure of the State ot v^iegon.

4. The said bill shows such delay and lapse of time

after the patent complained against was issued before

this suit was brought, as that a court of equity will dis-

favor the suit, and refuse to extend relief from the mat-

ters and things set forth in the said bill.

Wherefore, and for divers other good causes of demur-

rer appearing in the said bill, the defendant demurs

thereto; and humbly prays the judgment of this Honor-

able Court whether it shall be compelled to make answer

to the said bill, or any part thereof, and that it be hence

dismissed.

WM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. F. HEREIN,

Counsel for the Defendant.

I hereby certify that in my opinion the foregoing de-

murrer is well founded in point of law.

WT
M. F. HEREIN,

Counsel for the Defendant.

State of Oregon, I
> ss.

County of Multnomah.

)

George H. Andrews makes oath and says that he is the

secretary of the defendant, the Oregon & California Rail-

road Company; and that the foregoing demurrer is not

interposed for delay.

GEO. H. ANDREWS.
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Subscribed and sworn to before me on August 23d
1897.

'

[SeaI
J DAVID LORING,

Notary Public.

Due legal service of the within demurrer, by duly certi-

fied copy, is hereby acknowledged this 23d day of August,
1897, at Portland, Oregon.

DANIEL R. MURPHY,
Per SCHNABEL,
United States Attorney.

Filed August 23, 1897. J. A. Sladen, Clerk United
States Circuit Court, District of Oregon.

And afterward, to wit, on Monday, the 4th day of Octo-

ber, 1897, the same being the 1st judicial day of the
regular October, 1897, term of said court—Present,
the Honorable CHARLES B. BELLINGER, United
States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

THi: OREGON & CALIFORNIA RAIL-
ROAD COMPANY.

No. 2,388.

October 4,

1897.

Order Setting Cause for Hearing.

Now, at this day, comes the plaintiff herein by Mr.
Daniel R. Murphy, United States attorney, and the de-
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fendant by Mr. Wm. T. Muir, of counsel, and thereupon,

on motion of said plaintiff, it is ordered that the final

hearing of this cause be, and the same is hereby, set for

Friday, October 22, 1897.

And afterward, to wit, on Monday, the 11th day of Octo-

ber, 1897, the same being the 7th judicial day of the

regular October, 1897, term of said court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for tlie District of

Oregon.

THE UNITED STATES

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD CO.

No. 2,388.

f October 11,

1897.

Order Continuing Hearing.

Now, at this day, comes the defendant by Mr. Wm. T.

Muir, of counsel, and moves the Court for a continuance

of the trial of this cause, heretofore set for Friday, Octo-

ber 22, 1897, and it appearing to the Court that such con-

tinuance is agreeable to both parties, it is ordered that

the trial of this cause be, and it is hereby, continued until

the further order of the Court.
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And afterward, to wit, on Thursday, the 9th day of De-

cember, 1897, the same being the 58th judicial day of

the regular October, 1897, term of said court—Pres-
ent, the Honorable CHARLES B. BELLINGER,
United States District Judge presiding—the follow-

ing proceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

OREGON & CALIFORNIA RAILROAD
COMPANY.

1
No. 2,388.

December 9,

1897.

Order Continuing Hearing, etc.

Now, at this day, comes the plaintiff herein by Mr.

Charles J. Schnabel, assistant United States attorney,

and, thereupon, on motion of said plaintiff, and upon
stipulation of the parties filed herein, it is ordered that

the defendant herein be, and it is hereby allowed sixty

days, after the making and filing of a proposed stipula-

tion as to facts in another cause between the same par-

ties in this court, numbered 2,405, in which to take its

testimony herein; and it is further ordered that the hear-

ing of the demurrer of the defendant to the bill of com-
plaint herein be, and the same is hereby, continued until

the day or days to be hereafter set for the hearings in
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certain causes in this court, between the same parties as

hereto, said causes being numbered 2,272, 2,273, and

2,405, according to the convenience of the Court.

And afterward, to wit, on Friday, the 3d day of March,

1899, the same being the 126th judicial day of the

regular October, 1898, term of said court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

OREGON & CALIFORNIA RAILROAD
COMPANY.

No. 2,388.

Y March 3,

1899.

Order Setting Demurrer for Hearing.

Now, at this day, comes the plaintiff by Mr. John H.

Hall, United States attorney, and the defendant by Mr.

Wm. T. Muir, of counsel, and thereupon, on motion of

said plaintiff, it is ordered that the hearing of this cause,

upon the demurrer to the bill of complaint herein be, and

it is hereby, set for Monday, May 15, 1899.
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And afterward, to wit, on Monday, the 15th day of May,

1899, the same being the 30th judicial day of the

regular April, 1899, term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

/// the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD CO.

No. 2,388.

} May 15,

1899.

Record of Hearing on Demurrer and Order Allowing Time to

File Briefs.

Now, at this day, comes the plaintiff herein by Mr.

John II. Hall, United States attorney, and the defendant

by Mr. J. S. Moseby, who, upon motion of said United

States attorney, is permitted to appear for said defend-

ant in this cause, and Mr. W. D. Fenton, of counsel, and,

thereupon, this cause conies on to be heard upon the de-

murrer to the bill of complaint herein, and the Court,

having heard the arguments of counsel, will advise

thereof.

And thereupon, it is ordered that counsel for the re-

spective parties hereto be, and they are hereby, allowed

sixty days from this date in which to file their briefs

herein.
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And afterward, to wit, on Thursday, the 31st day of Au-

gust, 1899, the same being the 121st judicial day of

the regular April, 1899, term of said court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD COMPANY.

No. 2,388.

' August 31,

1899.

Order Extending Time to File Briefs.

Now, at this day, on motion of Mr. Wm. T. Muir, of

counsel for the defendant herein, and upon stipulation

of the parties hereto, filed in cause No. 2,272, entitled as

above, it is ordered that said defendant be, and it is here-

by, allowed until, and including, Monday, September 18,

1899, in which to file its brief herein.
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And afterward, to wit, on Friday, the 27th day of April,

1900, the same being the 16th judicial day of the reg-

ular April, 1900, term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

OREGON & CALIFORNIA RAILROAD
COMPANY.

No. 2,388.

April 27,

1900.

Order Overruling Demurrer and Allowing Time to Plead.

This cause was heard upon the demurrer to the bill of

complaint herein, and was argued by Mr. John II. Hall,

United States attorney, of counsel for the plaintiff here-

in, and by Mr. W. D. Fenton and Mr. John S. Moseby, of

counsel for the defendant, and thereupon the Court took

the same under advisement, and having duly considered

the same,

It is now ordered and adjudged thai said demurrer be,

and the same is hereby, overruled; and it is further or-

dered that said defendant be, and it is hereby, allowed

ten days in which to further move or plead herein.
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And afterward, to wit, on Monday, the 7th day of May,

1900, the same being the 24th judicial day of the reg-

ular April, 1900, term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD COMPANY.

No. 2,388.

May 7,

1900.

Order Extending Time to Plead.

Now, at this day, comes the plaintiff herein by Mr.

John H. Hall, United States attorney, and the defendant

by Mr. W. D. Fenton, of counsel, and thereupon, on mo-

tion of said defendant, it is ordered that the time hereto-

fore allowed said defendant in which to further move or

plead herein be, and the same is hereby, extended ten

days.
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And afterward, to wit, on Thursday, the 17th day of May,

1900, the same being the 33d judicial day of the reg-

ular April, 1900, term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon

.

THE UNITED STATES

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD COMPANY.

No. 2,388.

May 17,

1900.

Order Extending Time to Plead.

Now, at this day, on motion of Mr. W. D. Fenton, of

counsel for the above-named defendant, it is ordered that

the time heretofore allowed said defendant in which to

further move or plead herein be, and the same is hereby,

further extended ten days.
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And afterward, to wit, on Monday, the 28th day of May,

1900, the same being the 42d judicial day of the

regular April, 1900, term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

THE OREGON & CALIFORNIA RAIL-

ROAD COMPANY.

No. 2,388.

May 28,

1900.

Order Extending Time to Plead.

Now, at this day, on motion of Mr. W. D. Fenton, of

counsel for the defendant herein, it is ordered that the

time heretofore allowed said defendant in which to fur-

ther move or plead herein be, and the same is hereby,

further extended ten days.



vs. The United States. 27

And afterward, to wit, on the 29th day of May, 1900,

there was duly filed in said court plea of defendant
to the bill of complaint herein, in words and figures

as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

District of Oregon.

IN EQUITY.

UNITED STATES,

Complainant,

vs.

\ No *> **9fi

OREGON & CALIFORNIA RAIL- (

ROAD COMPANY,
Defendant.

Plea of Defendant to Amended Bill of Complaint.

Plea of the defendant Oregon & California Railroad
Company, to the amended bill of complaint of the com-
plainant, filed by leave of Court.

The defendant, by protestation, not confessing or ac-

knowledging all or any of the matters and things in the
said amended bill of complaint to be true, in such man-
ner or form as the same are therein stated or alleged

for plea to the whole of said amended bill of complaint
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On January 29th, 1870, the secretary of the interior

duly accepted and approved the map referred to in para-

graph 3 of the amended bill, and prior to July 12th, 1871,

this defendant, under direction of the secretary of the in-

terior, selected the lands described in paragraph 4 of the

amended bill, and fully paid all costs of surveying, select-

ing, and patenting the same, amounting to more than

fifteen dollars; which amount the complainant then re-

ceived and has ever since retained, without offer to return

the same to defendant.

John W. Hines, mentioned in paragraph 4 of the

amended bill, abandoned the land described in paragraph

4 of the amended bill, without having paid for it or re-

sided thereon four years; nor was he residing thereon at

the time this defendant selected the same, as aforesaid.

All of which matters and things this defendant avers

to be true, and pleads to the complainant's amended bill;

and prays the judgment of this Honorable Court whether

it ought to make any other or further answer to the said

amended bill; and asks to be hence dismissed, with its

costs and charges in this behalf, most wrongfully sus-

tained.

;

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. F. HEREIN,

Counsel for the Defendant.
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State of Oregon,
}

County of Multnomah.
)

George H. Andrews makes solemn oath that he is the

secretary of the defendant Oregon & California Railroad

Company; that the foregoing plea is true in point of fact,

and not interposed for delay.

GEO. H. ANDREWS.

Subscribed and sworn to before me on May 17th, 1900.

t Seal ] R. A. LEITER,
Notary Public in and for Multnomah County, Oregon.

I hereby certify that in my opinion the foregoing plea

is well founded in point of law.

WM. F. HERRIN,

Counsel for the Defendant.

State of Oregon, )

t ss
Multnomah County.

)

Due service of the within plea is hereby admitted this

29th day of May, 1900.

JOHN H. HALL,

ByS.,

United States Attorney.

Filed May 29, 1900. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.
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And afterward, to wit, on Friday, the 15th day of June,

1900, the same being the 58th judicial day of the reg-

ular April, 1900, term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said case, to wit:

In the Circuit Court of the United States for the District of

Oregon.

UNITED STATES OF AMERICA,

Complainant,

ys# (
No. 2,388.

June 15,

THE OREGON & CALIFORNIA
[ 1900.

RAILROAD COMPANY,
Defendant.

Final Decree.

This cause was heard by the Court upon the sufficiency

of the defendant's plea to the bill of complaint in this

cause, heretofore filed herein, and was argued by Mr.

John H. Hall, United States attorney, and by J. S. Mose-

by and Mr. W. D. Fenton, of counsel for the above-named

defendant, and the Court having taken the same under

advisement, and having overruled said plea, and defend-
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ant having declined to plead further herein, and after ex-

amination of the facts set forth in plaintiff's bill of com-

plaint, and, upon motion of Mr. John H. Hall, United

States attorney,

It is ordered, adjudged, and decreed that the patent is-

sued by President of the United States on the 12th day of

July, 1871, to defendant, the Oregon & California Rail-

road Company to the south J of the northeast \, and the

northwest I of the southeast I, the northeast \ of the

southwest \, and the southeast £ of the northwest \ of

section 1, township 2 south, of range 5 west of the Wil-

lamette meridian, be, and the same is hereby, set aside,

and decreed to be null and void and of no effect, and the

legal title thereto restored to the United States, and that

plaintiff recover, of and from defendant, its costs and

disbursements of this suit taxed at $ .

CHARLES B. BELLINGER,

Judge.

Filed June 15, 1900. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.

And afterward, to wit, on the 11th day of August, 1000,

there was duly filed in said court petition for appeal

and supersedeas, in words and figures as follows, to

wit:
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In the Circuit Court of the United States, Ninth Circuit,

for the District of Oregon.

UNITED STATES,

Complainant and Appellee,

vs.
No. 2,388.

OEEGON & CALIFORNIA RAIL-

ROAD COMPANY,
Defendant and Appellant.

Petition for Allowance of Appeal and Supersedeas.

The defendant in the above-entitled suit, conceiving

itself aggrieved by the decree made and entered herein

on June 15th, 1900, granting unto the complainant the

relief prayed for in its bill of complaint, hereby appeals

from the said decree to the United States Circuit Court

of Appeals for the Ninth Circuit; and the defendant files

herewith its assignment of errors asserted and intended

to be urged on appeal.

The defendant prays an order of this Court allowing

its appeal, and directing that transcript of the record,

proceedings and papers upon which said decree was

made, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Circuit;

and that by the order of this Court all further proceed-

ings in this case, and upon said decree, may be stayed
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pending this appeal, upon its (defendant's) giving a good

and sufficient bond to be approved by this Court.

Dated and signed on August 11th, 1900.

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

WM. F. HERRIN,

Counsel for Defendant.

Filed August 11, 1900. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterward, to wit, on the 11th day of August, 1900,

there was duly filed in said court an assignment of

errors, in words and figures as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

i for the District of Oregon.

UNITED STATES,

Complainant and Appellee,

vs.
No. 2,388.

OREGON & CALIFORNIA RAIL-

ROAD COMPANY,
Defendant and Appellant.

Assignment of Errors.

In connection with its petition for allowance of appeal

herein, the defendant makes and files this assignment of
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errors made by the Court, in its decree entered in this

cause on June 15tha 1900.

The bill and plea, taken together, show the land in suit

properly patented unto the defendant, as indemnity land

of the grant made to it (defendant) by the act of Congress

approved July 25th, 1866, unless issue of the patent was
unlawful because of the donation notification filed on

November 22d, 1853, by John W. Hines. In adjudging

and decreeing the defendant's patent null, void, set aside,

and canceled, and title to the lands thereof restored to

the United States, the Court erred as follows:

1. Because, as shown by the plea, the said John W.
Hines did not reside on the land for four years, nor pay
for the land; hence he was at no time qualified to file a
donation notification.

2. Because, as shown by the plea, John W. Hines
abandoned the land prior to the defendant's selection

thereof, without having resided on it for four years or

paid for it; hence, the land being within indemnity lim-

its of the defendant's grant, the defendant's selection

thereof was lawfully made.

3. Because, as shown by the plea, John W. Hines*

donation notification was unlawfully filed, for that he
abandoned the land without having resided on it for four
years or paid for it; and the proper land officers of the
United States ought to have canceled the notification in
so far as, if at all, it constituted a record, at or prior to
the time of the defendant's selection.

4. Because, as shown by the plea and admitted by the
United States in setting the plea for argument, John W
Hines abandoned the land prior to the defendant's selec-
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tion, without having resided on the land for four years

or paid for it; and such facts make it the duty of the

proper officers of the United States to cancel the dona-

tion notification. Hence it would be inequitable to can-

cel the defendant's patent.

5. Because approval of the defendant's selection was,

in effect, cancellation of the Hines' donation notification.

6. Because the filing of Hines' donation notification

constituted no bar to the defendant's indemnity selec-

tion of the land.

Wherefore, the defendant (appellant) prays that the

decree entered herein may be reversed, that the com-

plainant's bill be dismissed, and that it (defendant) be

given the relief prayed.

WM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. F. HEREIN,

Counsel for the Defendant.

Filed August 11, 1900. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterward, to wit, on Saturday, the 11 Hi day of Au-

gust, 1900, the same being the 100th judicial day of

the regular April, 1900, term of said couri—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge presiding1—the following pro-

ceedings were had in said case, to wit:
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In the Circuit Court of the United States, Ninth Circuit,

for the District of Oregon.

UNITED STATES,

Complainant and Appellee,

vs.

OREGON & CALIFORNIA RAIL-

ROAD COMPANY,
Defendant and Appellant.

Order Granting Appeal and Supersedeas.

Having considered the defendant's petition for the al-

lowance of appeal and supersedeas from the decree made

and entered herein on June 15th, 1900, and the assign-

ment of errors filed therewith, on motion of Mr. Wm. D.

Fenton, of counsel for the defendant, the appeal of the

defendant is allowed as prayed, upon giving a bond to

be approved by this Court, in the sum of five hundred dol-

lars, which bond shall operate as a supersedeas from the

date of its approval.

And it is further ordered that a transcript of the rec-

ord, proceedings, and papers upon which said decree was

made, duly authenticated, be sent by the clerk of this

court, to the United States Circuit Court of Appeals,

Ninth Circuit, at San Francisco, California.

Dated and signed on August 11th, 1900.

CHARLES B. BELLINGER,

Judge.

Filed August 11, 1900. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.
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And afterward, to wit, on the 13th day of August, 1900,

there was duly filed in said court, a bond on appeal,

in words and figures as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

j for tfie District of Oregon.

UNITED STATES,

Complainant and Appellee,

No. 2,388.

vs.

OREGON & CALIFORNIA RAIL-

ROAD COMPANY,
Defendant and Appellant.

Bond on Appeal.

We, R. Koehler and C. G. Sutherland, each of Portland,

Oregon, are held and firmly bound unto the United

States, complainant above named, in the sum of five hun-

dred dollars, to be paid unto the said complainant; for

the payment of which, well and truly to be made, we bind

ourselves, and each of us, our and each of our heirs, exec-

utors, and administrators, jointly and severally, firmly

by these presents.

The Oregon & California Railroad Company, defendant

above named, has been allowed an appeal to the United

States Circuit Court of Appeals for the Ninth Circuit, and

supersedeas, from the decree entered in the above-entitled

suit on June 15th, 1900; and the condition of this obliga-

tion is, that if the said Oregon & California Railroad Com-

pany shall prosecute its appeal to effect, and answer the
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costs taxed in the decree appealed from, together with all

damages, interest and cost of such appeal and superse-

deas, if it (defendant) fails to make its said appeal good,

thence this obligation to be void, otherwise to remain in

full force.

Dated, signed and sealed on August 11th, 1900.

R. KOEHLER. [Seal]

C. G. SUTHERLAND. [Seal]

State of Oregon, )

> ss.

County of Multnomah,
)

R. Koehler and C. G. Sutherland, being duly sworn,

each for himself says: I am oue of the sureties to the

foregoing bond, and subscribed my name thereto. I am
a resident of, and freeholder within the State and District

of Oregon, and am worth the sum of five hundred dollars,

over and above all my just debts and liabilities, in prop-

erty situated in said district, exclusive of property ex-

empt from execution.

R. KOEHLER.
C. G. SUTHERLAND.

Subscribed and sworn to before me on August 11th,

1900.

[Seal] DAVID LORING,
Notary Public in and for Multnomah County, Oregon.

The foregoing bond approved, on August 13th, 1900.

i
CHARLES B. BELLINGER,

Judge.

Filed August 13, 1900. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.
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Clerk's Certificate to Transcript.

United States of America,

)

,
ss.

District of Oregon.

I, J. A. Sladen, clerk of the Circuit Court of the United

States, for the District of Oregon, in obedience to the

foregoing order allowing appeal, do hereby certify that

the foregoing pages, numbered from 3 to 55, inclusive,

contain a full, true, and correct transcript of the record

and proceedings had in said court, in cause No. 2,388, The

United States, Plaintiff, against The Oregon and Califor-

nia Railroad Company, Defendant and Appellant, as the

same appear of record and on file at my office and in my
custody.

And I further certify that the cost of the foregoing

transcript is twenty 40-100 dollars, and that the same has

been paid by the Appellant, the Oregon and California

Railroad Company.

In testimony whereof I have hereun :o set my hand and

affixed the seal of said Circuit Court, at Portland, in said

District, this 30 th day of August, 1900.

[Seal] J. A. SLADEN,
Clerk.

[Endorsed] : No. 010. Transcript of Record. In the

United States Circuit Court of Appeals, for the Ninth

Circuit. The Oregon and California Railroad Company,

Appellant, vs. The United States, Appellee. Appealed

from the Circuit Court of the United States, for the Dis-

trict of Oregon.

Filed September 1st, 1900.

F. D. MONCKTON,
Clerk.
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